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x. D. AUSTIN AND THE NORTH CAROLINA RAILROAD COMPA- 
NY against OTHO GILLASPIE AND RUFUS M. ROSEBOROUGH. 


Where A had agreed, conditionally with others, to subscribe a certain amount 
to the stock of an incorporated company, and B and C agreed with him in 
writing, if he would do se unconditionally, they would each take one- 
fourth of such stock eff of his hands by subscribing for it in their own. 
names, and A afterwards made such subscription absolutely, held, that 
equity would decree the specific performance of such agreement, 


Cavsr removed from the Court of Equity of Rowan Coun- 
ty at the Spring Term, 1854. 

Under the Charter of the North Carolina Railroad Compa- 
ny, after unsuccessful efforts had been made to raise the sum 
of one million dollars, which was required to be subscribed by 
individuals before the subscription of two millions was to be. 
made by the State, about eight hundred thousand dollars re- 
maining to be subscribed by individuals, a number of persons 
associated themselves together for the purpose of raising the 
remainder of the sum required in a written agreement, call- 
ed, “the hundred man plan,” which was as follows: 

8 
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“ Whereas, only a part of the one million of individual sub- ~ 


scription to the North Carolina Railroad Company is taken: 
Whereas, the purpose of this agreement is to take and secure 
the balance of the one million of individual stock not already 
subscribed, und to be subscribed by others, we, the under- 
signed, interchangeably agree with each other, and the said 
company, to take each, the one hundredth part of the said bal- 
ance of the said individual stock. This agreement to be bind- 
ing on none unless one hundred persons or companies sub- 
scribe the same, or the entire amount be made up. Each 
person or company to be at liberty to subscribe as many 
shares of the hundred as he or they please, and bound for no 
more than his or their own subscription. November 29th, 
1849.” 

To which agreement, the plaintiff, E. D. Austin, amongst 
many others, signed his name with the hope and expectation, 
as he alleges in his bill, that his friends would relieve him 
from the burthen which he had thus undertaken, by joining 
with him, and taking a part of the sum off of his hands. Ac- 
cordingly he applied to the defendants Roseborough and Gillas- 
pie, to assist him in this emergency, and they together with 
one A. J. Fleming, agreed and undertook, in writing, as fol- 
lows : 

“ Whereas, there is an arrangement commonly called the 
hundred’ maa plan entered into to secure the charter of North 
Carolina Railroad in which arrangement each subscriber does 
engage to take .the one hundredth part of the said stock not 
taken by other individuals and each is bound only for the 
amount of his own subscription, and whereas, E. D. Austin, 
ha; become a subscriber on that plan : 

We, the undersigned interchangably agree with each other 
to take each such proportion of said share, as shall be annex- 
ed to our names, of the said individual stock already taken by 
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the said E. D. Austin, and to be bound for no more than his 
own subscription. March 2d, 1850. 
E. D. AUSTIN, 
OTHO GILLASPIE, 1-4. 
R. M. ROSEBOROUGH, 1-4 
A. J. FLEMING, $200.” 


After the execution of this agreement, and as he alleges, 
artly induced by it, he went forward, and on 
in due form, subscribed on the books of the North Carolina 
Railroad company, his estimated share of the remaining un- 
subscribed individual stock, to-wit : the sum of eight thousand 
dollars upon which he paid, as required by the charter, five 
per cent. ; 

The bill alleges that the Railroad company, who are a par- 
ty plaintiff, have been willing, and are still willing to accept 
the defendants as subscribers to the shares engaged with 
Austin to be taken by them, and to discharge and release him 
from so much thereof, and the plaintiff Austin alleges that he 
has frequently made application to them to make the sub- 
scription according to their written agreement, but that they 
refuse soto do. He states that since his subscription to the 
stock of the company, he has sold and transferred to others 
eighteen hundred dollars worth of the stock subscribed by 
him, and he offers to allow a deduction of their proportion of 
that sum from the subscription asked to be made by them.— 
As to Fleming, he says he has paid his subscription, and he 
has no ground of complaint against him. The prayer is for 
specific performance of the agreement and for general relief. 

The defendants allege in theiranswer, and insist that this con- 
tract was without,consideration, was not mutual, and that it was 
made on the promise and assurance of the plaintiff, Austin, that 
he could and would get large and beneficial contracts for them 
to dowork on the Railroad and that they were to form a joint 
company to work out the stock proposed to be taken, and 
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were to pay no money beyond their proportion of the five per 
cent. already paid by plaintiff, and that plaintiff not only fail- 
ed to get such contracts, but did not endeavor to do so, and 
that the specific execution of the contract would be oppressive 
to them and unreasonable. They say further that they be- 
lieved at the time of entering into the agreement that Austin 
had already made an unconditional subscription to the stock 
of the company. 

There was replication to the answer and proofs taken, the 
material portion of which is noticed in the opinion of the 


Court. 


Boyden & H. C. Jones for plaintiffs. 
W. P. Caldwell for the defendants, argued as follows : 


If this is an agreement, it is not such an one as will be en- 
forced in this court. 

It is not an agreement. It is either a voluntary promise by 
Austin, to transfer to the defendants stock, which did not ex- 
ist at the time, and might never exist; or, it is only an un- 
derstanding by the defendants to a private individual. That 
it is the latter may be argued from the language of the in- 
strument, from the language of the bill, from the fact that no 
amount is placed to Austin’s signature, and from the fact that 
Fleming subscribed somtime afterwards. 

If it is an agreement to transfer stock, it will not be enforced 
unless the stock is shown to be of special value, or that the 
transfer is specially important—Adams Eq. 832, Story Eq. 
717, 718. 

Mr. Adams says “ that it is requisite, that the enforcement 
of an agreement should be wnportant to the plaintiff, and not 
oppressive to the defendant.” Adams Eq. p. 83. It is not 
important in this case, to the plaintiff, Austin, for it does not 
appear how he can be injured, nor to the railroad company, 
for they have accepted Austin’s as a responsible stockholder 
for the whole. 
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Relief in this court in such cases, is not to be claimed as a 
right, but is in the discretion of the court. In Story Eq. sec. 
792, 1st Ire. Eq. 299 Leian v. Crump. 

“ The remedy in all cases must be mutual,”—Story’s Eq. 2d. 
723. “It is requisite that a mutual enforcement in specie be 
practicable,’—Adams Eq. p. 80. 

The defendants could not enforce this agreement. 1st. Be- 
cause it is not binding on the plaintiff, Austin, for want of a 
Valuable cuusideration. 2d. Because ii would avt be impor- 
tant, inasmuchas they could get other stocks in the market or 
stock of the same company. 3d. They are mere volunteers, and 
the agreement being executory, it would not be enforced— 
Story Eq. Vol. 2 see 793. a. 

At the date of the instrument, 2nd March, 1850, it appears 
that Austin was only honorably bound, by signing “the hun- 
dred man plan.” His agreement to become one of the hund- 
red men on that plan, could not have been enforced in this 
court. 

The N. C. railroad was not organized until after the 2nd 
March, 1850. 

It is not alleged in the bill, that the signing of the instru- 
ment in question by the defendants was any inducement to 
Austin, to bind himself legally by subscribing in the books of 
the railroad. His doing so, was entirely voluntary, and he 
cannot complain of defendants. 

The paper which was signed at Foard’s in Austin’s 
hand writing, shows three things for defendants. ist. That 
at that time, Fleming had not agreed to take any of Austin’s 
stock, for he appears to claim full $4000. 2nd. That the 
defendant, Roseborough, was already a large subscriber to the 
railroad company. 3rd. That there must have been some 
previous understanding between Austin and defendant by 
which Austin was to procure large railroad contracts for their 
mutual benefit. 

It appears that Austin has not treated this instrument as a 
legal obligation on defendant until lately. 
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& It is not alleged that Austin called on defendant to go with 
him to the books of the railroad and subscribe. It does not ap- 
pear that he called on them, at any time, for their proportions 
of the 5 per cent, or of any instaliment. 

This bill ought to have been filed before he subscribed on 
the books. 

Plain iffs did not apply to defendants to go forward to the 
books, and substitute themselves for part of his stock, until 
February 1852, and not after until March 1853. 

Equity will refuse specific performance, when from the 
circumstances it is doubtful whether the party meant to con- 
tract to the extent that he is sought to be charged—Story Eq, 
Vol. 2 sec. 716, note latter part. 

The construction put upon the instrument, by the bill, is a 
forced construction—not warranted by the language. 


Barrie, J. An attentive examination of this ease, has led 
us to the conclusion tha! the agreement entered into between 
the plaintiff, Austin, and the defendants, is a binding contract, 
and being in writing, signed by the defendant, is one, of which 
the Court of Equity, acting upon its well established princi- 
ples, will decree a specific performance. It may be admitted 
that at the time when this agreement was made, it was mere- 
ly voluntary and not obligatory upon the parties for the want 
ofa consideration ; but when the plaintiff, Austin, afterwards 
went forward and subscribed on the books of the North Caro- 
lina Railroad Company, for eighty shares of stock, in pursu- 
ance of what was called “the hundred man plan,” it changed 
its character, and became invested with all the essential qual- 
ities of a valid contract. From the recital which precedes 
the agreement, and which is explanatory of its objects, it 
plainly appears that the plaintiff, Austin, had not then be- 
come a subscriber for stock upon the books of the Railroad 
Company, but that he had entered into an arrangement with 
others to do so whenever a sufficient number of men could be 
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found to secure the charter of the company by taking the 
required amount of stock, not taken by others. It appears 
further, that this arrangement, or plan was reduced to writing 
and that e .ch person who signed it, was called a subscriber, 
and in that sense, and not in the sense of having become al- 
ready a subscriber on the books of the Railroad Company, 
for stock, was the term used. This is clearly manifest, from 
its being stated expressly in the recital, that the arrangement 
commonly called the hundred man plan, was “intended to 
secure the charter of the North Carolina Railroad Company.” 
From this recital, introduced for the very purpose of explain- 
ing the agreement, which the plaintiff, Austin, and the defend- 
ants, were about to enter into, it is clear that when the par- 
ties spoke of the “said individual stock already taken” by 
the plaintiff, they did not mean stock for which the plaintiff 
had alredy subscribed in the books of the company, but only 
what he had previously engaged with others to take, in order 
to secure the charter of the company. Admitting then, that 
when the agreement in question, was signed by the parties, 
the defendants were bound in honor only, and not in law to 
fulfill it, and that they might have notified the plaintiff, and 
thereby have avoided it, yet when the plaintiff relying upon 
their engagement to take a portion of the stock for which he 
might subscribe, went forward and by his subscription on the 
books of the company, bound himself to pay for eighty shares 
of stock in such manner as might be required by the compa- 
ny, the defendants became legally bound to relieve hjm by 
taking a certain porticn of such stock. The weighty obligation 
assumed by the plaintiff of paying, either in money or work, 
eight thousand dollars towards the accomplishment of what 
was supposed a great public improvement, in which profits to 
the individual subscribers were indeed anticipated, but were 
necessarily somewhat doubtful and contingent, and were cer- 
tainly not to be realized for several years, formed undoub} 
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edly a vgluable consideration for the defendant’s promise 
to him. (But the defendants object, that the contract is one 
for the transfer of stock in a public company, for the breach 
of which, the plaintiff has his remedy at law, and that, there- 
fore, the court of equity will not interfere to give the extra- 
ordinary relief of decreeing a specific performance. This ob- 
jection might avail when applied to a contract for the sale 
and transfer of stock in a company, already in existence, and 
whose stock had in market a certain or nearly certain ralue. 
In such a case damages at law would afford an adequate and 
complete redress. 2 Story Eq. Sec. 717. But the slightest 
reflection will convince any one who turns his attention to 
the subject, that this is a very different case. Here the North 
Carolina Railroad company was just struggling into life, and 
the subscribers for its stock were taking upon themselves very 
heavy burdens, with a dim prospect of future advantage. It 
would therefore be manifestly impossible to give to the plain- 
tiff, in a suit at law, damages at all commensurate with the 
injury which he might sustain by the failure of the defendants 
to fulfill their engagement with him. 1 Sto. Eq. Sec. 717,718 
719. This view of the case answers also the objection that 
it would operate hardly upon the defendants to compel a 
specific execution of their contract. It would be much harder 
upon the plaintiff if it should not be done. Ibid Sec. 724 et 
seq. It is objected further, for the defendants, that the reme- 
dy must be mutual, “that it is requisite that a mutual en- 
forcement in specie be practicable.” Adams Eq. 80. That is 
so ; and here we think there can be no doubt that the defen- 
dants could compel the plaintiff, Austin, to transfer to them 
the number of shares which they agreed to take. But itis ob- 
jected again for the defendants, that though they signed the 
agreement in question, they did so upon the express under- 
standing and engagement that he was to procure for them 
contracts for work and labor in grading the track of the Rail- 
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read which would save them from the payment of their sub- 
scriptions in money, and that their agreement with the plain- 
tiff was to become obligatory upon them only in the event of 
his procuring for them such contracts. These alleged stipu- 
lations of the plaintiff, were, it is admitted, not inserted in 
the written agreement, because the defendants thought they 
might rely upon the parol promise of the plaintiff to fulfill 
them. The doctrine of Courts of Equity is that they “ will 
allow the defendant to show that by frand, accident, or mis- 
take, the thing bought is different from what he intended ; 
or that material terms have been omitted in the written agree- 
ment ; or that there has been a variation of it by parol ; or 
that there has been a parol discharge of a written contract,” 
and, that if any of these things be shown by parol, they will 
decline to interfere, and leave the party to his remedy at law. 
2 Sto. Eq. Sec. 770. Whether the present case comes within 
the operation of the doctrine, it is unnessary for us to decide ; 
for if it does, the defendants have altogether failed in proving 
their allegations. From the proof, it rather appears that al- 
though the subject of procuring contracts for work on the road 
was discussed between the parties, and although a plan for 
obtaining such contracts by the plaintiff and the defendants 
and others was actually drawn up in writing, yet the paper 
was never signed, and was finally abandoned, and it seemed 
to be understood that each party was to procure for himself 
such contracts as he could. 

Upon a review of the whole case, we think we have shown 
that the agreement between the plaintiff, Austin, and the de 
fendants, is founded upon a valuable consideration ; is mutual, 
and capable of being mutually enforced in specie; is of such 
anature, that an enforcement in specie is necessary to the 
plaintiff, and not oppressive to the defendants, and our con- 
clusion, therefore, is, that such agreement, being in writing and 
signed by the defendants, ought to be specifically enforced 
by this Court, Adams’ Eq. p. 78 et seq. The North 
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Carolina Railroad Company, which has been made a party- 
plaintiff for that purpose, states its willingness to accept the 
defendants, as subscribers for its stock, in lieu of the plaintiff, 
Austin, who may, upon making a rateable deduction for the 
eighteen shares of which he was relieved by the company, 
have a decree according to his prayer. 


PHINEAS HORTON against ADAM COOK. 


An entry, calling for “a chesnut tree, in a known line asa beginning cor- 
ner, and lying on the head waters of Elk Creek, ard between the lands 
of other persons,” is sufficiently ceriain to sustain a grant on it. 

Where A makes an entry wl ich loses its priority by the lapse of time, and 
B makes another, which is also permitted to lapse, both staid on the same 
footing, under the act of 1850, and A having gota grant afier B's entry 
lapsed, it was held to be good. , 


Cause removed to this Court from the Court of Equity of 
Watauga county, at Spring Term, 1854. 

The plaintiff made his entry for the tract of land in dispute 
on 21st September, 1847, and had the same surveyed on the 
25th January, 1850. On the Ist December, 1850, he obtain- 
ed a grant from the State. On the 4th day of November, in 
the year 1844, the defendant made an entry for one hundred 
acres of land, which was surveyed, and a grant obtained, on 
the 11th of March, 1850, which covers the greater, and only 
valuable part of the land surveyed for the plaintiff, and grant 
ed to him as above stated. 
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It is alleged in the plaintiff's bill, that the survey was made 
of his entry before that of the defendant was surveyed, and 
that the defendant was present, and assisted plaintiff in mak- 
ing the survey, and encouraged him in doing so, by pointing 
out the corners of adjacent tracts, and showing him how and 
where he might include the best of the vacant land, where 
they were running ; that he fraudulently and deceitfully con- 
cealed from him the fact that he had a previous entry, which 
could be extended over the land in question, and by various 
pretences of good offices and friendship, put the plaintiff off 
his guard, and caused him to delay the taking out his grant; 
that after plaintiff had made his survey, the defendant went 
forward and made his survey of the hundred acre tract, so as 
knowingly to include the fifty acre tract which plaintiff had 
had surveyed, and avers that there was enough vacant Jand 
there for him to have got the compliment under his entry with- 
out encroaching upon the land surveyed for him, the plaintiff. 
He sets forth the defendant’s entry as follows: “ Adam Cook 
“enters one hundred acres of land in Wilkes county, on the 
“head waters of Elk Creek, between Jacob Lewis and James 
“Brown’s line, beginning at a chesnut in James Brown’s 
“line, and running various courses for compliment ;” and in- 
sists that it is too vague, uncertain, and indefinite to entitle 
the plaintiff to any preference over him. The prayer is for 
aconveyance of so much of the fifty acres, granted to plaintiff, 
as is covered by the prior grant of the defendant. 

The answer of the defendant denies all fraud and misrepre- 
tation ; he admits that he did go with the plaintiff, and assist 
him in pointing out corners, and in showing him the good 
land, but he says that he did this under the full assurance and 
conviction that the time for completing his title was passed, 
and that the defendant had acquired an indefeasible right 
against him ; but afterwards he found that the plaintiff had 
let his entry lapse, without having done anything to secure @ 
priority, and being advised that they both then stood on the 
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same ground, he did not believe there was anything against 
conscience, in endeavoring to get the first grant, and accord- 
ingly he did so. 

There was replication and commissions, and some proofs 
taken, but the material portion of them are mentioned in the 
opinion of the Court. 


Lenoir for plaintiff. 
Neal for defendant. 


Batre, J. There is not much difficulty in determining the 
relative rights of these parties, if we attend to the dates of 
their respective entries, and grants. The plaintiff made his 
entry on the 21st day of September, 1847, had it surveyed 
the 25th day of January, 1850, and obtained his grant on the 
1st day December, in the same year. The defendant’s entry 
was made on the 4th day of November 1844, and although 


the date of his survey is not particularly stated, yet we infer 
from the pleadings, that it was after that of the plaintiff's: 
but his grant was prior to the plaintiff's; to wit: the 11th 
day of March 1850. It appears then, that the defendant pre- 
cedes the plaintiff, both in making his entry and obtaining his 
grant. But the plaintiff seeks to avoid the effects of that 
priority, so far as the entry is concerned, by alleging that 
when his survey was made, the defendant was present, and 
by his fraudulent representations, induced the plaintiff to in- 
elude in it, lands for which the defendant afterwards obtained 
his grant. He contends, also, that the defendant’s entry was 
too vague, indefinite, and uncertain to be of any force against 
his entry and survey, because his survey was prior to that of 
the defendant, which he insists gives to him the effect of a 
prior entry, of which the defendant had notice at the time 
when he obtained his grant. But if this be not so, then the 
plaintiff contends that the act of 1850, ch. 59, See Ire. Dig. 
Man. page 182, by virtue of which the defendant had the 
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right to take out his grant, contains a proviso by which the 
plaintiff’s right as a junior enterer was saved. 

Neither of the grounds of defence, against the effects of 
the defendant’s prior entry and grant, can avail the plaintiff. 
The allegation of fraud and misrepresentation is expressly de- 
nied and disproved by the defendant. As to that, then, the 
plaintiff fails upon the question of fact. The objection to the 
vagueness and uncertainty of the defendant’s entry, and its ef- 
fects upon his rights, is equally against the plaintiff. Such 
an objection would have come with more force from the plain- 
tiff, to repel the allegation of notice of the defendant’s entry, 
if he had obtained the first grant; but in truth, the defend- 
ant’s entry was sufficiently definite, and certain to fix the 
plaintiff with the actual notice which, it is clear from 
the proofs he had of it. It specifies a certain tree, in a cer- 
tain line of another tract of land, at which it commences; and 
it mentions the head waters of the creek on which, and the 
tracts of land belonging to other persons, between which it is 
located. In that respect it differs materially from the entries 
set forth in the case of Jonnson v. Suetton, 4 Ired. Eq. 85; 
Monroe v. McCormiok, 6 Ired. Eq. 85, and Futter v. Wu- 
urams, Busb. Eq. Rep. 162, and is sufficient to sustain the 
proof of actual notice of it, according to the principles estab- 
lished in the case of Harris v. Ew1ne, 1 Dev. & Bat. Eq 369. 

The last and main ground upon which the plaintiff contends 
that. he is entitled to relief is, that at the time when he made 
his entry, the defendants entry had lapsed, and the acts of 
1848 ch. 54, Sec. 2, and 1850 ch. 59 sec. 2, which gave fur- 
ther time for paying the purchase money to the State, and 
perfecting the title contains a proviso in favour of junior 
entries by virtue of which his, the plaintiff's, right was made 
the preferable one. That would have been true, had the 
plaintiff after making his entry, proceeded to pay the purchase 
money, and take out his grant within the time prescribed by 
law, Bryson v. Dosson, 3 Ired. Eq. Rep. 138, Bucnanon v. 
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Frrzcrrap 6 Ted. Eq. 121. But unfortunately for the plain- 
tiff, his entry lapsed by reason of his not having paid the pur. 
chase money, and taken out his grant, on or before the 31st 
day of December 1849, 1 Rev. Stat. ch. 42 sec. 10. He was 
therefore compelled to claim the aid of the act of 1850, ch. 
59 sec. 2, which extended the time for the benefit of 
the defendant’s entry, as well as for his own. They both 
then stood upon the same footing, and we can see no reason 
why the defendant’s equity is not as good as that of the plain- 
tiff, and thus give application to the maxim that “ gui prior 
est tempore portior est jure.” Indeed in the case of Brysoy 
v. Donson, the court say, arguendo, that the law is so “ when 
applied to two entries, which had both lapsed, and were both 
revived by the act. Ag neither could get the land, but by 
that act, they stand on the same ground, and then the gen- 
eral principle applies, that priority of time in making pay- 
ment creates a priority of equity.” The act to which refer- 
ence was made, was the act of 1842 ch. 35 sec. 2, the object 
of which is the same as that of 1850 ch. 59, and the latter 
must receive the same construction in this respect, as the 
former. The bill must be dismissed wi-h costs. 


























Decree accordingly. 





DAVID T. CALDWELL AND OTHERS against JOHN J. BLAUK- 
4 WOOD, TRUSTEE AND OTHERS. 









Where a defendant demurs to a bill specially for the want of the proper 
° parties, without setting forth in the demurrer the names of the persone 
who ought to have been made parties, the demurrer is defective, and 
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ought to hav» been overruled on the hearing below. In this Court, how- 
ever, the question having been br ught up by appeal, it is com. etent to 
demur, ore tenus, on the same objection, as to parties; and such demur- 
rer will be sustained, if the facts of the cae make it proper so to decree. 
But the effect of sustaining such demurrer is not necessarily to have the 
bill dismissed. It may be remanded to the Court below for amendment, 


Appeal from an interlocutory order of the Court of Equity 
of Mecklenburg County. 

The bill sets forth that the plaintiffs, D. T. Caldwell and W. 
F. Davidson, together with one J. H. Blake, were sureties of 
one William Davidson, in a note to the defendant Blackwood, 
payable to him as agent of the Bank of the State, for $15,000. 
That in 1837, Davidson executed a deed of trust to secure the 
game and that the said Blackwood was made the trustee in 
this deed. That previously to this, Davidson had executed a 
deed in trust to Washington Morrison the testator of the de- 
fendant Wilson, to secure certain debts therein mentioned 
which deed conveyed the same property as that to Blackwood 
and much more: that the debts mentioned in the first deed 
had been satisfied by the sale of a part of the property in the 
life time of the said Morrison. It also alleges that Black- 
wood as trustee in the second deed in trust, also made sale of 
property conveyed in trust to him, sufficient to satisfy and pay 
off the debt for which plaintiffs were sureties, and that the 
said debt to the Bank was in fact so paid and satisfied. The 
bill further alleges, that before the sale thus made by Black- 
wood, a judgment had been taken against Davidson and the 
plaintiffs, as his sureties, upon the said note, upon which exe- 
cution was issued, but the debt having been satisfied by a sale 
under the trust deed, plaintiffs paid no attention to it then, 
nor had their attention directed to the matter afterwards.— 
They aver that they expected that the defendants would have 
some entry made on the execution or some record to show 
that the debt had been satisfied. But that they have lately 
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discovered that no such entry was ever made, and that the 
defendants have caused the execution to be regularly issued, 
and kept alive, and that they are now endeavoring to force a 
sale of plaintiffs property under the same. The prayer is for 
an injunction to restrain the collection of this execution, and 
for an account of the trusts, and for general relief. David T. 
Caldwell and William F. Davidson, were the only plaintiffs 
in the suit, and John J. Blackwood, Joseph Wilson, execu- 
tors of Washington Morrison, and the President and Diree- 
tors of the State Bank, are made defendants. 

The defendants answered severally and demurred specially 
for the want of parties, thus: “it is apparent that there ate 
other persons interested in the matters and things, which are 
made the subject of litigation in this suit, who ought to have 
been made parties thereto.” 

The cause was heard below upon a motion to dissolve the 
injunction and upon the demurrer, and the record of the hear- 
ing sent to this Court is as follows: “It is ordered and de- 
creed that the injunction be continued to the hearing for the 
whole amount except the sum of $762.20. Demurrer sustain- 
ed.” Appeal prayed and granted. 


Boyden & Bynum for the plaintiffs. 
Avery Thompson & E. P. Jones for defendants. 


Bartir, J. It is apparent from the pleading, that James H. 
Blake, a joint surety with the plaintiff, David T. Caldwell, in 
the judgment obtained by the defendant, the president and 
directors of the Bank of the State of North Carolina, which 
the plaintiffs seek to enjoin, and the cestui gue trust in the 
deed in trust executed to the defendant, Wilson’s testator, 
Morrison, are necessary parties to the suit,before any final decree 
can be made—Fisuer v. Worts, Busb. Eq. Rep. 63. For this 
eause the defendants filed a demurrer in the court below, in 
which, however they omitted to state the names of the persons 
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who ought to have been made parties. The demurrer was by 
reason of this omission, defective and ought to have been over 
ruled. But the defendants now insist, by a demurrer ore 
tenus on the same objection for the want of the ;ersons, above 
referred to, as proper parties. The objection is a valid one, 
and may be taken in this way—Gorpon v. Hotianp, 3 Ired. 
Eq. 362; Story Eq. Pl. sec. 541. The effect of the objection 
thus taken is not necessarily that the bill must be dismissed, 
but it may stand over with leave to amend, by adding the 
necessary parties—Gorpon v. Hottanp, citing Calvert, 176, 
Sor. Eq. Pl. sec 264. But if it were dismissed, it would be 
without prejudice and without costs—Story Eq. Pl. see 541. 
As the case comes before us upon an appeal from an interlo- 
eutory order, continuing the injunction until the hearing, the 
injunction must be dissolved, but without costs, and this opin- 
ion will be certified, to the end, that the plaintiffs may pro- 
eeed in the court below as they may be advised. 


Deerce accordingly. 


GEORGE BARNES against JOHN TEAGUE AND J. J. CALHOUN. 


A part performance of an agreement, for the exchange of lands, (as where 
the parties mutually exchange possession,) wili not dispense with the 
provision in the Statute of frauds, requiring such agreement to be in 
writing. 

A d«-fendant is entitled to the prctection of*the Statute, where he claims it 
by plea or answer, though he admits the parol contract as alleged by 
plaintiff's bill. 
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Cause removed from the Court of Equity of Macon county. 
at Spring Term, 1854. 

The allegations in the plaintiffs’ bill are that he entered into 
a parol agreement with the defendant, Teague, to exchange a 
tract of land, which he owned in Pickens District, South 
Carolina, for a tract, which the defendant, Teague, owned in 
the county of Macon, one of the terms of which said agree- 
ment was, that Teague should surrender a judgment for about 
seventy-five dollars, which plaintiff owed him, and that as 
soon as they could get a friend to do the writing between them, 
the proper deeds of conveyance, were to pass from the one te. 
the other, and that confiding in the promises of the defendant, 
he left his home in Pickens District, and removed to the land 
thus procured in exchange. lying in Macon county. He states 
that there was no memorandum of the agreement in writing 
made at the time, because they were both illiterate, and could 
not write. That Teague. instead of complying with hig 
agreement to make a deed, caused the land of plaintiff, in 
South Carolina, to be sold to satisfy the judgment, which he 
had promised to surrender, as the difference between their 
lands, and purchased the same himself, at the Sheriff’s sale 
and refused to make the exchangé, but sold the land in Macon, 
to the defendant, Calhoun, who had notice of plaintiffs’ equity. 

The prayer of the bill is for a specific performance of the 
contract, and for general relief. 

The defendant, Teague, answered, admitting such an agree- 
ment was made, but insisted on the protection of the Statute, 
making void agreements for the sale of lands not being in 
writing, and signed by the party to be charged therewith.— 
The other defendant, also answered, denying all knowledge of 
the plaintiffs’ equity, and insisting on the protection of the 
Statute. 

There was replication to the answer, commissions, and 
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proofs taken, but as the opinion of the Court rests upon the: 
pleading, the proofs are immaterial. 


J. W. Woodfin for the plaintiff. 
N. W. Woodfin for defendants. 


Nasu, ©. J. By the English courts of equity, and by those 
of this country, the statute requiring all contracts for the sale 
of lands, or any interest therein, to be in writing and signed by 
the party to be charged therewith, is held to be one for the 
suppression of frauds and perjuries. The former courts have 
put such a construction upon this statute, as, in their judg- 
ment, best carries out the intention of the legislature. Thus 
they have decided that a substantial part performance of a 
parol contract, will take a case out of the statute, as where the 
purchaser has been put into possession of the bargained pre- 
mises ; upon the ground that it would be a fraud in the party 
refusing to execute it under such circumstances. Our courts 
have refused to follow the example of the English courts in 
this particular. The first case under our statute, was that of 
Exus v. Eris 1 Dev. Eq. 180, where it was decided that our 
statute ought to receive the same construction with the Eng- 
lish statute. This case was, however, reviewed very soon 
thereafter, and the decree reversed, 1 Dev. & Bat. Eq. 341. 
The doctrine upon this point, has ever since been considered 
as settled, in this S!ate: that where to a bill for the specific 
performance of a parol contract, the defendant denies the con- 
tract as alleged, and relies on the statute no parol evidence 
can be received even upon the ground of part perform. 
ance. This case presents another question, which though not 
an open one now in England is so here, whether a defendant 
who admits a parol contract in his answer can protect himself’ 
against its execution by pleading the statute. At one time 
it was held that if a bill for the specific performance of a con- 
tract, stated the agreement generally, without specifying 
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whether it was in writing or not, as, that general statement 
may be understood of an agreement in writing, a plea 
in the nature of an answer would be admitted—Morrisow 
v. Towne, 18 Ves. Jr. 182; Warrecuvrcu v. Bevis 2 Bro. ch. 
Rep. 566 Story Eq. pl. s. 762. 

But, if the bill stated the agreement to be in writing, and 
seeks only the execution of the contract a plea that there is 
no such agreement in writing will not be received without an 
answer. Same cases. It is now, however, settled in Eng- 
land that this plea extends as well to the discovery as to the 
performance of the parol agreement and that a defendant may 
while he admits or confesses the parol contract, protect him- 
self under the act from its performance by pleading the sta- 
tute. Wuitcnurcn v. Bevis ubi supra, Cooper’s Eq. Pl. 256. 
Lord Redesdale’s opinion in Mitford Eq. Pl. 266 8, where 
the doctrine is examined, Story’s Eq. Pl. s. 763, and in note. 
The doctrine is thus summed up as follows: “ At length it 
seems to have been decided that although a parol agreement 
be confessed by the defendant’s answer, yet if he insists 
upon the protection of the statute, no decree can be made 
merely on the ground of that confession.” Our courts having 
discarded the construction of the English courts as to part 
performance the principle as above stated is freed from the 
closing condition, and in analogy with the previous decisions 
we have no hesitation in saying, that a defendant may in his 
answer admit the parol contract without depriving himself of 
the protection of the statute by his plea or answer, and that 
the court can not, under such a state of things, decree a specific 
performance. 

Here the bill states that the contract was by parol, and the 
defendant admitting it claims the benefit of the statute ; the 
bill must be dismissed with costs. 


Decree accordingly. 
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RICHARD CULBERTSON, EX'R, against SAMUEL FROST AND 
OTHERS. 


A bequest to J., ‘‘to go to her after her husbands’s death, and if she dies 
before him, I allow her part to go to her sons (naming them) when they 
come to the age of twenty-one ” passes a present tight tu be enjoyed at 
the death of the husband with a limitation, over to the sons in the event 
of her dying before her husband. 


Cavusz removed from the Spring Term 1854, of the Court of 
Equity of Rowan. 

The bill was filed by the executor of Henry Robertson to 
obtain a construction of the testator’s will, and for instructions 
as to the disposition and management of the fund arising 
from the sale of the estate. Samuel Frost the husband of the 
legatee Jane, an the children of the said Jane, as well as the 
other legatees in the will, are made parties defendant. 

The clause in the will upon which the advice of the court 
is asked, is sufficiently set forth in the opinion of the court. 


Osborne for plaintiff. 
Craige for defendants. 


Pearson J. Thetestator left him surviving, his brother John, 
the children of a deceased brother, George, and his sister 
Jane, the wife of Samuel Frost. He directs that all his estate 
should be converted into money, and after payment of debts 
and funeral expenses, the fund is divided into three equal 
parts. Ife gives to his brother Jol one part; to the children 
of his brother George one part, and in regard to the other part, 
he expresses lis intention in these words: “I give and be- 
queath to my sister Jane, one third of my estate, to go to her 
after her husband’s (Samuel Frost’s) death, and if she dies be- 
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fore him, I allow her part to go to her sons, Franklin R. Frost, 
James D. Frost, Ebenezer C. Frost, when they come to the age 
of twenty one years.” 

The paramount intention was to give to his sister Jane one 
third of the fund. But he had a secondary intention, e. i. to 
exclude her husband from any benefit or control over her part. 
To effect this double purpose, he gives to his sister a present 
right to the fund, but postpones the time of enjoyment tntil 
the death of her husband, and makes a limitation over in the 
event of her dying before her husband. His right to make 
this restriction as to the time of enjoyment, and the validity 
of the limitation over, are fully settled by the authorities. 

It must be declared to be the opinion of the court, that the 
executor is to retain the fund (upon investments so as to make 
interest) to be paid over to the wife if she survives her hus- 
band : or to the children named (if she dies first) upon their 
arrival at the age of twenty one. 


Per Curiam. Decree accordingly. 


JOHN W. RHEA against JOEL VANNOY AND OTHERS. 


Acopa: tnership lad been cstaldi: hed to purcl.ase Chere kee lands, and to work 
them for mining, &.,as partners . One of the specifications in the agreement 


of copartrer:hip,was to be that sech dixpo-ition was*‘mace of their property 
as a majority should deem advi-alle,” two of the partners having bee me 
insolvent, and a third nearly so, and +!I having abandencd the work, and 
neglected the payment of the instatments for the purchase money, leav- 
ing the whole burthen upon the fourth partner; neiher of these three 
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periners has a right to complain in eqaity, that the fourth pariner, in 
order to relieve his sureties, has di-posed of the land without the con- 
currence of a majority. 

Espeviilly has he no equity, against the purchaser from such fourth partner 
at a fair price, and without notice of such equity. 

All that he can ask, under such circumstance-, is for an account against his 
copariver for the meney received for the land. and for any tolls, rents, or 


profits made in mining or by ogriculiural operations. 


Cause removed from the Court of Equity of Cherokee 
county, at Spring Term 1854. 

The facts of the case sufficiently appear from the opinion of 
the Court. 


J. Baxter and Gaither for the plaintfiff. 
Williams and J. W. Woodfin tor defendants. 


Pearson, J. In 1838, the plaintiff, Rhea, and the defendants 
Vannoy and Garland, and McKay, whose heirs are defendants, 
entered into a written agreement, under seal in regard to cer- 
tain tracts of land bid off at the land sales, in Cherokee 
county, among others, lots No. 4 and 5, in District 7; (the 
subject of this controversy.) According to this agreement, 
the parties were to own the land as copartners ; pay for it 
equally, and share equally in all profits arising from mining 
operations or agricultural pursuits or other use or disposition 
of the land. “Such disposition to be made of the property 
as a majority might deem advisable.” One eighth of the price 
was pail in cash, and the balance secured by note and sure- 
ties, as required by the statute. Lot No. 4, was purchased at 
$879,75, and there was paid thereon, including the one eighth 
paid in cash, $513,11. The excess over one eighth, was paid 
by Vannoy, except $50, which was paid by the plaintiff, 
but Vannoy alleges he let him have this money. Lot No. 5, 
was purchased at the price of $270,56, and there was paid 
thercon ¢76,37. The excess of this sum over the one eighth 
was paid by Vannoy. 
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The bonds, to secure the purchase money, were executed by 
McKay and Vannoy, with one Piercy and Carson as sureties, 
Rhea was an obligor in the small note for lot No. 5, and the 
certificate of purchase was given in the name of David McKay 
& Co. McKay became insolvent, and left the county, and 
afterwards, in 1845, Vannoy sold the land to the defendant, 
Daws, and executed a deed therefor, and received from him 
$500 in money, and an obligation to assume the payment of 
the balance due, or the honds given for the purchase money 
and relieve the principles and the sureties from the payment 
thereof, and have his name substituted as principle on the 
bonds, which was accordingly done by the consent of the 
agent of the State, and the note then stood in the list of notes 
where the principals are solvent. After the passage of the 
act of 1850, which provides for a re-valuation, Daws was re- 
cognised by the commissioners appointed under that act, as the 
purchaser of the land and the person entitled to take out the grant 
upon the payment of the balance of the purchase money ; and 
they gave him a certificate to that effect. Upon the re-valu- 
ation, the price to be given for the land was reduced about 
$400, so as to leave only about $60 to be paid upon the bonds 
in which Daws was the principle, he having before made a 
payment of $100. The plaintiff after the act of 1850 was pass- 
ed, bought the claim of Garland, and having, as he alleges, 
previously bought the claim of McKay, so far as regards the 
mineral interest, filed this bill to enjoin the defendant Daws 
from taking out the grant in his own name, and praying that 
he may be declared, by a decree of this court, to be entitled 
to one half of the land, e. i. one fourth as an original copart- 
ner, and one fourth as the assignee of Garland, and to one 
fourth of the mineral interest in the whole as the assignee 
of McKay, and that partition be made accordingly ; and in 
the alternative, if he is not entitled to the relief prayed for 
against Daws, that Vannoy may be required to account for 
the amount received of Daws in the sale of the land, also for 
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the large sums which he had previously received by way of 
tolls and rents, and profits made by him, both in mine Op- 
erations and agricultural pursuits. 

The defendant Garland, who is described in the bill asa 
citizen of the State of California, and the defendants, the 
heirs of McKay, who are described as citizens of Blount coun- 
ty, Tennessee, do not answer, and the bill is taken pro confee- 
#0 as to them. 

Vannoy in his answer avers, that besides his own, he also 
paid McKay’s part of the cash instalment of one-eighth; that 
he let the plaintiff have the $50, which he paid on the bonds, 
and that he made all the other payments that were made on 
the bonds; that a small part of the amount, so paid by him, 
was the proceeds of the tolls, rents, aud profits that he had 
made from the lands, which he applied towards the extinguish- 
ment of the bonds, but he was under no obligation to use the land 
for wining or farming purposes, unless he chose to do so ; that 
the pl: laintiff worked at different times and different places 
on the land just as he close, but failed to make any payments 
on the bonds, although he supposes, judging from the result 
of his own operations, that the profits were small; that he 
paid out his own money, and property, which was sold under 
execitions issuing on the judgments taken on the bonds, a 
sum exceeding $500; that McKay, soon after the purchaser 
became insolvent, and ran away, and went to parts nnknown, 
and abandoned all further connection with the business; that 
Gar‘and resided in the county of Yancy, and finding the land 
not valuable for mining purposes, and not being a party on 
the bonds, gave himself no further concern alout it; that 
Rhea was insolvent, and left the eounty, and was absent when 
the time came for suits to be brought on the bonds, and gave 
himself no further concern about it until after the passage of 
the act of 1850, under which, proceedings were taken by the 
defendant, Daws, and the valuation was reduced nearly one- 
half, and he avers, that neither McKay or Garland or Rhea, 
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offered to assist him in any way, either by furnishing credit 
or funds, and thus he was deserted and left alone, and unsup- 
ported, to do the best he could in the premises ; that after he 
had been sold out} and become insolvent, the sureties urged 
him to relieve them by disposing of the land, as it was impos- 
sible for him to pay for it; this could only be done by a sur- 
render, under the act of 1844, or by selling to some solvent 
person, who would agree to take the trade off of their hands, 
and assume the payment of the bonds, or rather the judg- 
ments, which had been taken upon them; accordingly, he 
transterred the lands to the defendant, Daws, who became the 
principal in the bonds, and thereby relieved both the former 
principals, and the sureties, and paid him $500, which he avers 
will not reimburse him for the money he ha: paid, and the 
costs, and other losses he has been subjected to after making 
full allowance for the tolls, rents, ard profits he has been able 
to realise. 


The defendant Daws avers he purchased the land, and took 
a conveyance from Vannoy, who was in possession and had 
the entire management and was insolvent, and unable to eom- 
plete the purchase or relieve his sureties except by making 
sone disposition of the land, that he paid him $500 in cash, 
and assumed to pay the balance due on the bonds given to 


y. This, he avers was a full con- 
sideration. THe also avers, that he purchased without notice 
of any equity on the part of the plantiff. Te also avers, that 
under the deed of bargain and sale executed to him by Van- 
noy, he took possession in 1845, and has held a continued ad- 
verse possession for more than seven years before the bill was 
filed. 

The manner in which the lands in the county of Cherokee 
were sold, the privileges given to purchasers, the many acts 
that have been passed for their relief, the facility given to 
the transfer of these land claims, and the surprising extent to 
which they have been made the subject of traffic and specula- 


secure the purchase money 
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tion, present an anomalous condition of things, to which it 
will be very difficult to apply the ordinary rules either of 
law or equity. 

Are the purchasers or their assignees, before a grant has 
issued to be considered for any purpose as claiming the legal 
estate? Is there no law in Cherokee, and must all controver- 
sies in regard to these land claims, be carried into the court of 
equity ? Can a purchaser for valuable consideration, without 
notice, protect himself in no case, on the ground that he is not 
clothed with the legal title? If the legal estate is in the State 
for all purposes, and the tiansaction be treated as a mere con- 
tract of sale, then by the ordinary rules of equity, the vendor 
is a neceasary party, for otherwise he will not be bound, and 
the decree will not end the litigation. How can the State be 
made a party so as to be bound to make title according to the 
decree? Can the officers of the state be made parties? Will 
no length of adverse possession under color of title quiet a 
man in the enjoyment of his estate, on the ground that the 
title is in the State, and nudlum tempus occurrit Regi? These 
are questions suggested by an examination of this case, bat 
which we are not now called on to decide, and we prefer to 
follow a prudent rule, and feel the way as we go. 

We are satisfied from the bill, answer and proofs, and many 
concuring circumstances, that the averments of Vannoy are 
true. The land turned out to be only valuable for farming 
purposes. McKay became insolvent, left the country, and 
abandoned all interest under the agreement. Garland, who 
was not liable as obligor, al-o abandoned it, and Rhea, if not 
insolvent, certainly was not in a condition to be able to raise 
the amount necessary to discharge the balance due on the © 
bonds, if he had been willing to do so; and it could not be 
forced out of him by legal process. So, he also abandoned 
all interest under the agreement, and went to Georgia, where 
he thought the prospects of linding gold were more flattering. 
This conduct, on their part, superceded the stipulation by 
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which a concurrence of a majority was required in regard to 
the disposition. of the land: or rather it amounted to an 
implied concurrence or consent that Vannoy who was left as 
the only acting and managing partner, might make any dis- 
position of the land that was necessary and proper in the 
emergency, in order to relieve the members of the firm and 
their sureties from the embarrassment in which they were 
placed. Good faith and fair dealing support this inferencé, 
and all they could in equity require of Vannoy was, to dis- 
pose of the land bona fide, so as to make the most of it, and to 
account to them for whatever he was able to save out of the 
wreck. We are satisfied he acted with bona fides, and made 
an advantageous disposition of the property, considering the 
circumstances. Upon this broad ground of substantial justice 
we think the plaintiff has failed to establish any equity against 
the defendant, Daws, and cannot after Daws has relieved 
“the firm” froma burthen that it was rot able to bear, come 
into a court of equity and ask to deprive him of the benefit 
of a statute passed five years afterwards, upon any techini- 
eal right growing out of the agreement of copartnership, which 
they had long before abandoned. In Rura v. Tatum, (post 290) 
decided at this term, when the facts are the same it is held that 
Vannoy had the right, under the act of 1844, to surrender the 


land. Ifhe had done so in this instance, the plaintiff would 


have had no right whatever; consequently it can be no 
ground of complaint, that instead of doing so he disposed of 
the land to the best advantage, so as to give the plaintiff a 
right to call for an account and to share in whatever has been 
saved. 

To prevent the inference that we think any other relief, ex- 
cept an account against Vannoy, could be given under this 
bill had the plaintiff made out his case, it is proper to notice 
the prayer ; e. i. that the defendant be enjoined from taking 
out a grant, and be decreed to account for profits, and in the 
event he should obtain a grant, that he be declared a trustee 
and that partition be made, and for general relief. 
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The prayer for an injunction against ebtaining a grant, ex- 
eept as secondary, and in aid of some other relief, is without 
ent. - 

"The plaintiff must be entitled to relief at the time the bill is 
filed, and cannot ask for relief upon the happering of a fu- 
ture event ; consequently, the admission that neither of the 

ies had the legal estate, puts the prayer for partition out 

the question... Partition is made of the “corpus.” The 
parties must have the legal estate in order to make it; an in- 
terest under a contract of purchase cannot be divided into 


The prayer that the Court will make.a declaration of its 
opinion as to how the parties are respectively entitled, under 
the contract of purchase, and the prayer for general relief, can 

swer no purpose; for the court will not make a declaration 

f its opinion as to which of two parties is entitled to an 
onuity, unless it can take some action, and enforce the right 
by its decree, Tarioz v. Bonp, Bus. Eq. 5. This Court has 
no right to give {ts opinion as to which of two persons the 
sovereign ought to issue its grant. How the plaintiff could 
get a case constituted in Court so as, according to the course 
of the Court, to be able to follow the land, before the title 
was passed out of the State, is one of the difficulties growing 
out, of the supposition, that the legal title is, to all purposes, 
still in the State, alluded to above. 

Bill dismissed as to Daws with costs, and decree for an ac- 

unt between plaintiff and Vannoy, to include the $500, and. 

tolls, rents, and profits as were received by either of the, 
ies, sey to the time of sale to Daws, and the payee 


made by each 
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JOHN W. RHEA AND OTHERS against JAMES W. TATHEM AND 
OTHERS. 


A B O and D entered into 2 copartnership to purchase a tract of land at the 
Cherokee land sales, and to work the same for gold, &c. A and B only: « 
‘gave bonds for the purchase money, with stretices, whom they procured, 
B, C and D left the country, abandened the work for several years, and 
gave no aid to A, either in working on the lund or paying the pur- 
chase money, but suffered him alune to be pressed for the debt. A, in. 
good faith, to relieve his sureties, under the act of 1844, surrendered the 
land to the State, and ofterward~, under another act, ob‘aived from comi- 
missioners appointed, under the act, a “‘ pre-emption right,” for the same 
land, and sold the saine for a sum of money; J/e/d, that neither the orl- 
ginal partners, nor their assignees, could huld A to an account for this 
money. 


Cause removed to this Court from the Court of Equity of 
Cherokee county, at Spring Term, 1854. 
The whole case is set. forth in the opinion of the Court. 


J. Bacter for the plaintiffs. 
Williams, Gaither and J. W. Woodfin for the ; defendant, 


Pearson, J. The defendant, Tathem, purchased of the di 
fendant, Vannoy, the “pre-emption right,” at the price of ten 
dollars, and the further consideration, that Vannoy should be 
allowed the full benefit of all mineral interest in the land, and 
_ to secure the enjoyment thereof, Tathem executed to Vannoy 
@ penal bond. Tathem paid to the State the amount at which 
the land was valued, and in the words of the bill, “the said 
land was duly, and legally granted, in fee simple, to him.” 
Tathem avers that he is a purchaser without notice of any 
equity on the part of the plaintiffs. 
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After Tathem obtained:the grant, Vannoy sold all his inter- 
est in the minerals, to tha defendant Woodtin, for the sum of. 
fonr hundred dollars, and he associated with. him the other. 
defendants, Woodfin and McDowell, and they aver that.they 
are purchasers without notice of any equity on the part of the 
_ plaintiffs. The. plaintiffs, have not by their proofs, affected 
these defendants with notice, and as to them, the case fails; 
so the question is, as to the defendant-Vannoy. In 1888, 
Vannoy, the plaintiff Rhea, and Garland, the assignee ofthe 
plaintiffs Thomas, and McKay, the ancestor of the other plain- 
tiffs, entered into a written agreement, under seal, in regard 
to certain tracts of land bid off at.the land sale in Cherokee, 
among others, No, 41, district 7, (the subject of this contro- 
versy.) According to this agreement, the partners. were to 
own the land as copartners; pay for it equally, and share. 
equally in all profits arising from mining operations or agri- 
cultural pursuits or other use or disposition of the land ; snch 
disposition. was to be made of the property, “as a majority 
of them mightdeem advisable.” One-eighth of the price was 
paid in cash, and the balance secured by note, and sureties as 
required by Statute. 

In 1845, all the plaintiffs being absent from the State, (as 
the bill alleges,) “ engaged in private business,” Vannoy sur-. 
rendered the land to the State, according to the provisions of 
the apt of 1844, “entitled an act, more effectually to secure. 
the debts due for Cherokee lands, and t» facilitate the collee, 
tion of the same,” the securities given for the balance of the 
purchase money, (upon which judgments had been ches) 
were cancelled, and the judgments discharged. . 

In 1847, the plaintiffs being still absent from the State,: 
Vannoy applied tor and obtained a certificate of the pre 
emption right, allowed to purchasers who had surrendered.— 
He took the certificate in his own name alone, and afterwards; 
eold it to Tathem, reserving the mineral interest, which-he 
alterwards sold to Woodfin, as stated above. 





) 
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‘The plaintiffs insist that Vannoy had no right to make a” 
surrender ; that he did so in fraud of their rights, and with 
a view to his own benefit, and is bound to account and pay 
over to them equal shares of the sums realised by him, for 
and on account of the pre-emption right, to which, as they 
allege, they were equally entitled ; that is, $400 by the sale, 
and other large sums by working a rich gold mine, before he 
sold the mineral interest. . 

They insist further, that if Vannoy had a right to make the 
surrender in their absence, and cannot be made liable on the 
ground of fraud, still as they were copartners and joint pur- 
chasers, they were under the 2d section of the act of 1846, 
entitled as purchasers to a joint interest in the “ pre-emption 
right,” and the defendant, although he took the certificate in 
his own name, will in equity, be deemed a trustee, so as 
to let them in for equal shares of the profit derived from the 
“pre-emption right.” 

-.Vannoy in his answer, avers that the bonds for the balance 
of the purchase money, were executed by him and McKay 
alone as principals, with one Piercy and Carson, as their sure- 
ties; that McKay became insolvent, ran away, and went to 
parts unknown, and the writs, issued upon the bonds against 
himself and McKay, and the two sureties, were returned non 
est inventus, as to McKay, and the judgments were taken 
against himself and the sureties ; that the plaintiff, Rhea#was 
also insolvent and had left the country; that Garland resided 
in the county of Yancey, and paid no attention to the busi- 
ness; that his alleged assignee, the plaintiff Thomas, resided 
in the county of Haywood, and was at the time, absent from 
State; that neither Rhea, Garland or Thomas offered to assist, 
him, in any way, either by furnishing credit or funds, and 
thus he was deserted and left unsupported, and alone, to do, 
the best he could in the premises; that he, himself, became 
insolvent, and although he wished: to hold on to the land, yet 











AUGUST TERM, 1854. 293 





Rhea and others v. Tathem and others. 





he was compelled to take the benefit of the act of 1844, which 
allows the land to be surrendered when the commissioners 
certify that the principals in the bonds are insolvent; that 
accordingly the commissioners did duly certify, (and accord- 
ing to the truth) that he and McKay, (the principals in the 
bonds) were insolvent ; that the land was thereupon surren- 
dered and the bonds and judgments thereon discharge, and 
considered to be released and satisfied, and that in making the 
surrender, he acted under compulsion and without fraud ; that 
being the only way in which he could relieve the sureties, 
which in conscience, he felt bound to do. 

The answer further avers, that afterwards, upon the passage 
of the act of 1846, the defendant, Vannoy, became entitled, 
under the 2d section, to the “ pre-emption right,” as a pur- 
chaser who had surrendered, and who was an actual settler on. 
the land ; that}neither McKay or his heirs, or Rhea, or Gar- 
land or his alleged assignee Thomas, were in any way inter- 
ested or entitled to participate in such pre-emption right, for 
they were all expressly excluded by the 7th section, which 
provides, “the pre-emption right granted by the 2d section 
of this act shall not extend to any person or persons, who are 
not actual settlers on the land, who do not design to become 
permanent residents of the county ;” upon looking into the 

proofs, we are satisfied that McKay and Vannoy, alone exe- 
pee the bonds as principals. That McKay became insolv- 
ent and left the State. Vannoy, also became insolvent, and 
judgments were taken against him and his sureties, There 
is no evidence that either of the plaintiffs offered to assist in 
any way by credit or cash, and consequently Vannoy was 
compelled, in order to relieve his sureties, to make the sur- 
render. .So the charge is wholly unsupported ; in fact, Van- 
noy could not have made the surrender with a view to his 
own benefit, for he did so before the passage of the act, which 
confers the “pre-emption right, on purchasers who had sur- 

10 
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rendered, being actual settlers or persons desirous of becom- 
ing permanent residents of the county.” 

The charge of fraud, certainly comes with an ill grace from 
the plaintiffs who deserted their partner and left him to get 
out of the difficulty in the best. way he could. The first 
ground, on which the plaintiffs place their equity, fails. 

The second ground, depends upon whether the plaintiffs or 
either of them, were entitled, under the act of 1846, to a par- 
ticipation in the pre-emption right as purchasers, who had 
surrendered, for if they had such an interest, they have an 
equity by which to hold Vannoy as a trustee, and to consider 
him as having obtained the pre-emption right, as well for 
their benefit as his own, by reason of their former connection 
as partners, and to hold him to an account for such profits as 
he may have realised therefrom. This equity, we think clear, 
from analogy to the well settled doctrine in regard to the re- 
newal of leasehold estates. “If a trustee or executor, hold 
ing renewable leaseholds, renew in his own name, he cannot 
hold for himself, even though a renewal of the former trusts 
may have been refused by the lessor; the same result will 
follow by a mortgagee or partner, or by a tenant for life ; for 
although he may not be bound {to renew, yet if he does renew 
behind the back of the other parties interested, he cannot, by 
converting the new acquisition to his own use, derive an un. 
conscientious benefit out of the estate on which it is a graft,” 
Adams’ Eq. 60. So the question is, were the plaintiffs as pur 
chasers, who had surrendered, interested and entitled to par- 
ticipate inthe “ pre-emption right ?” The 7th section express- 
ly excludes all who are not actual settlers on the land ordesirous 
of becoming permanent residents of the county. McKay is 
out of the question, and there is no allegation, in the bill by 
which to bring either Rhea, Garland or Thomas within the 
requirement of the act; so, the field was open to Vannoy, 
and there was no reason why he could not, with a good con 
science, avail himself ofa benefit, which the act conferred, and 
which was preserved to him on account of his residence. 

, Bill dismissed with costs. 








AUGUST TERM, 1854. 295 








Wilson o. Hendricks and others, 





5 


SAMUEL WILSON against LARKIN HENDRICKS AND OTHERS. 


Upon a motion to dissolve an injunction an allegation in the bili which is 
evaded, and not responded to in the answer, is taken to be true. 

It isno ground for refusing to entertaiv a motion, to dissolve an injunction, 
that one of the defendants in the bill has not answered, where it appears 
that such answer, if it had been obtained, could not affect the rights of the 


party enjoined. 


Apreat'from the court of Equity of Henderson county, from 
an order dissolving an injunction, heard before his Honor 
Super Dick, at the Spring Term, 1854. 

The material allegations in the bill are, that the plaintiff 
having a debt of abont $323,13 on the defendant, Folger, was 
put to much inconvenience about it, and was from the defend- 
ant’s precarious circumstances, doubtful of being able to save 
the same: that in order to save his debt, he agreed to take a 
negro girl about eleven years old, by the name of Nancy, at the 
price of $525, out of which sum his own debt should be die- 
charged; and he gave his bond for the residue, to wit: about 
$252, due on 25th of December, 1851. That the negro Nan- 
ey was the joint property of the defendant Folger and one 
Chain Strowed, who lived in South Corolina, but that the title 
was made to him by the latter, who made a written warranty 
of soundness, except as to a defect in the eyes, they pretend- 
ing that the title of the slave was in Strowed, and they both 
joined in repeated assurances to the plaintiff, that they were 
dealing fairly with him, and that the slave was sound except 
that she was a little near sighted. The bond for the remain- 
der of the purchase money, after deducting Folger’s debt, wag 
made payable to him onthe suggestion of both him and Strowed 
that it was immaterial to whom it was given. The bill fur- 
ther sets forth that the negro girl, Nancy, was.unsound at the 
time of the sale, being affected with consumption, and that in 
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about twenty ay ROBY she died of that disease ; also, 
that ten «lays af: e sale of the slave to him, having dis- 
covered the fraud practiced on him, he advertised in a news- 
paper of the neighborhood, the facts of the case, and cautioned 
the public against trading for the note given on the occasion. 
The bill further charges that in order to evade the equitable 
defence of the plaintiff, the bond in question was transfered to 
the defendant, Hendricks, after it was due, and as he believes 
without consideration, and with a full knowledge on the part 
of Hendricks, that the plaintiff set up this defence against it, 
and it particularly charges that Hendricks had admitted te 
him that he had seen the advertisement before he took the 
assignment of the note, and that he only held it as a pledge. 
That the bond had been sued on at law in Henderson Superior 
court, a judgment obtained, and execution threatened to 
be issued. The bill prays for an injunction and for general 
relief. 

The answer of the defendant, Folger, details the cireum- 
stances of the case minutely. It denies that the slave, Nancy, 
was unsound at the date of the transaction, or that she died 
of consumption, but avers that she died of pheumonia, con- 
tracted long afterwards, but, if in this, he should be mistaken, 
he further avers that he was totally ignorant that she had any 
ailment or defect, but that of the eyes, which was excepted 
in the bill of sale, and he denies that there was any copart- 
nership or joint ownership in the slave in question, between 
him and Strowed. 

The defendant, Hendricks, put in his anwer, the purport of 
which is sufficiently set forth in the opinion of the Court. 

The defendant, Strowed, filed no answer. 

On a motion, in the cause to dissolve the injunction, the same 
was heard upon the bill, and answers filed, and the injunction 
was ordered to be dissolved. Appeal to the Supreme Court. 


NV. W. Woodfin for plaintiff. 
J. Baster for defendants. 
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Pearson, J. The defendant, Hendricks, claims to be a 
purchaser for a valuable consideration, and in general terms, 
denies notice of the plaintiff's equity: but the bill avers that 
the plaintiff had given notice in a newspaper, published near 
the residence of the defendant, that the note had been obtain- 
ed by fraud; and it also avers that the defendant had actual- 
ly seen this advertisement before the note was assigned to 
him: to these averments the defendant makes no response, 
and upon a motion to dissolve an injunction, an allegation in 
a bill which is evaded and not responded to in the answer, is 
taken to be true. So without reference to the allegation that 
the assignment was after the note fell due (a direct answer to 
which is also evaded) we consider the defendant, Hendricks, 
as affected with notice, and consequently subject to all equi- 
ties that the plainliff is entitled to against the defendant, 
Folger. Thus the matter stands as if the defence was in the 
name of Folger. He meets, directly, with a positive denial, 
the allegation that he and the other defendant Strowed, were 
partners, or part owners of the slave, for which Strowed exe- 
cuted a bill of sale, with warranty of soundness. He also meets 
directly, and by a positive denial, the allegation of the “ sei- 
enter,” and avers in response to the bill, thatif the negro girl 
was unsound and did not die of pneumonia, but was in fact 
the subject of consumption, he had, at the time the slave be- 
came the property of the plaintiff, no knowledge of the un- 
soundness, and no interest as a partowner. So the plaintiff's 
equity, as regards these two defendants, is fully met and de- 
nied by them. 

But the plaintiff insists that the motion to dissolve the in- 
junction, ought not to have been entertained, because the 
other defendant, Strowed, has not answered. 

The defendant, Hendricks, is the party enjoined, he answers 
and is put in the place of the defendant, Folger ; he answers 
and fully deniesthe equity of the plaintiff, so far as he is con- 
cerned, and the question is, upon what ground can the court 
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refuse to entertain the motion to dissolve the injunction until 
the defendant, Strowed answers. The injunction does not 
reach him, and the plaintiff could not use his answer against 
the other two defendants, according to the well. settled rule, 
“an answer cannot be read against a co-defendant, unless he 
refers to it by his answer as correct, or is so connécted 
with the answering party as to be bound under the ordinary 
rules of law by his declarations or admissions,”—Mitf. 188, 
Adams 20. There is no such connection in this case, conse- 
quently, if the answer of Strowed was filed, admitting all the 
allegations of the bill, it could not be used against the defend- 
ants, Hendricks and Folger, and of course the fact that Strowed 
has not answered can furnish no ground for refusing to enter- 
tain this motion to dissolve the injunction. 

-There is no error in the order appealed from. This will be 
certified. 


‘Per Ovrtam. Decree accordingly. 


JOHN B. EVANS against GC. W. LOVENGOOD AND OTHERS. 


Where it was alleged that a certificate for a preemption claim, in Cherokee, 
was obtained from the commissioners appointed under the act of 1850, 
by false swearing, and the purchaser of such claim, who obtained a grant 
by virtne of such certificate, answers that he purchased the same for s 
valuable consideration, without knowledge of the alleged perjury, an in- 
junction obtained to restrain the grantee from taking possession under a 
recovery in ejectment must. be dissolved. 

It is no ground for refusing to eutertain a motion to disso!ve an injunction 
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that one of the defendants, in the bill, has not answered where it appears 
‘ that such answer, if it had been obtained, could not affect the rights of the 
party enjoined. 


Appeal from a decree of the court of equity of Cherokee 
county, dissolving an injunction theretofore granted, heard 
before his Honor Judge Dick at the Spring Term, 1854. 

Tn the year 1850, the legislature passed an act authorising 
the sale of refuse lands, owned by the state, in the counties of 
Cherokee and Macon; in which was provided also, a pre- 
emption right in favor of settlers and those who had made 
valuable improvements, still being citizens of the state. 

To carry this act into effect, and in pursuance of a further 
provision in the act, the governor of this state appointed 
Henry Cansler, Charles McDowell and Mark Coleman, com- 
missioners, whose duty under the act was (among others) to 
award certificates to persons entitled to such lands, The 
commissioners met in the town of Murphy, and proceeded to 
discharge their duties under this act, when one Amos Carden 
presented himself before the Board, and put in his claim for a 
pre-emption right to the land.in question, on the ground that 
he was the bona fide assignee of his brother Alfred Carden, 
who had made valuable improvements thereon. Plaintiff al- 
leges that on the investigation of this claim, which was claim- 
ed by Amos Carden, his brother Alfred was produced and 
sworn in behalf thereof, and that he falsely and fraudulently 
stated the facts of the case, and deceived the commissioners 
aforesaid by such false representations, and thus induced them 
to award them such certificate. That the fact was not true 
that he left property on the premises (as stated by him before 
the commissioners} in order to enable him to hold possession. 
That it was not true, as further stated on this occasion, that 
he had made any valuable improvement on the land. 

That in truth, he made no improvement except to occupy 
an indian hut for about two months, to put up a few rails 
and plant a patch of corn when the Cardens both left the 
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state. That in truth the first and only improvement; éx- 
cept as above stated, was made by one Reuben Burden, 
who assigned the same for valuable consideration to one 
Singleton Rhea, who in like manner assigned to P. M. G. Rhea, 
and he to one Richard Roberts, and he to the plaintiff: that 
as there was no way of getting his witnesses before the commis 
sioners, he was not able to show the facts of his case, nor to 
prevent the defendants, Carden, from imposing by fraud and 
perjury upon them, and thus obtaining the certificate. The 
plaintiff further alleges in his bill, that G. W. Lovengood as- 
signed his interest in the land in question, to his son, Drury 
Lovengood, with a fall knowledge of the plaintiffs equity, but 
whether with or without a valuable consideration, he is not 
able to say ; but that the said Drury has obtained a grant for 
the premises, and having brought an action of ejectment to 
recover possession, has obtained a judgment, and threatens to 
take out a writ of possession on the same. The prayer of the 
billis for an injunction to restrain the defendant, Drury from 
taking out his writ of possession, and for general relief. 

The defendants, Amos Carden and Alfred Carden, filed no 
answer, but the other two, G. W. and Drury Lovengood, an- 
swered, denying the general allegations of the bill, and insist- 
ing that Alfred Carden made the first substantial and valua- 
ble improvement on the land in question, but that availing 
himself of a temporary absence of Alfred Carden, one Reaben 
Burden entered and took possession of the same, and held and 
occupied the same by himself and his assignees against his, 
(Carden’s) remonstrances ; but that as they were all trespass: 
ers on the public lands, he had no legal remedy to regain the 
possession. When, however, the board,of commissioners 
above mentioned was organized, the case was brought regu- 
larly before them on the application of Amos, the brother of 
Alfred, who had become interested in the same, and that the 
plaintiff was heard in Opposition to this claim, and made no 
objection for the want of witnesses, but went voluntarily inte 
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the trial and upon a due consideration of the facts of the case, 
the commissioners awarded to Amos Carson, a certificate upon 
this possession, and improvement of his brother Alfred and he 
(G. W. Lovengood) then believing that the plaintiff had given 
up his claim, bought the claim of the Cardens, and sdld the 
same to his son, the defendant Drury, who thereupon, obtained 
@ grant from the state. They insist that the facts were fairly 
represented to the commissioners, and that if this was not so, 
they were entirely ignorant of the misrepresentation and 
fraud alleged by the plaintiff. 

The case was heard upon the bill and the answer of the 
Lovengoods, on a motion to dissolve the injunction : and upon 
argument of counsel, his Honor ordered that the same should 
be dissolved at the costs of the plaintiff: whereupon the plain- 
tiff appealed to this court. 


J. W. Woodfin for plaintiff. 
J. Baster for defendant. 


Pearson J. The only ground upon which the plaintiff's 
equity can be put, is that fraud was practiced upon the com- 
missioners and their certificate obtained by perjury. ; 

The defendant, Drury Lovengood, who is the party en- 
joined and the defendant, G. W. Lovengood, under whom he 
claims, both answer, fully denying the allegations of the bill, 
so far as they have any knowledge, information or belief. 
. They say they have no reason to believe that any fraud was 
practiced upon the commissioners, or that perjury was com- 
mitted by the other defendant, Carden, in order to obtain the 
certificate. On the contrary, they believe the certificate was 
regularly awarded after a fair investigation, and acting under 
this belief, the defendant, G. W. Lovengood, purchased the 
land for a valuable consideration, and conveyed it to the other 
defendant, Drury : So in this stage of the proceedings, these 
defendants are to be considered as purchasers for valuable 
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considerations, without notice ; of course the injunction ought 
to have been dissolved, unless there is something in the objec- 
tion that the motion to dissolve, could not be entertained un-. 
til the other defendants had answered. In regard to this, we refer 
to Witson v. Henpricks, (ante 295) decidedat thisterm. If the 
answersof the Cardens’ were on file, and if they therein should 
admit that they had sworn falsely in order to obtain the cer- 
tificate (which supposition is not very probable) still their an- 
swers could not be. read as evidence against the defendant, 
Drury Lovengood, who is the party enjoined. Therefore the 
fact that they had not answered can be no ground for refusing 
to entertain this motion to dissolve the injunction. 


Judgment affirmed. 


BARBARA E. THOMAS BY HER GUARDIAN, against FIELDING 
KYLES. 


Where it is alleged in a bill that the defendant had made his son a deed for 
a tract of land in consideration of natural love and affection, and that the 
deed having never been registered was left with the father, the grantor, 
for safe keeping, and that after the sons death he destroyed it and the 
father admits the conveyance, but says it really was in consideration of 
an agreement to support the grantor and his wife for their lives, and that 
the bargain was subsequently rescinded: held that it was incumbent on 
the defendent to make good this defense by full proof, and that failing to 
do so he would be decreed to convey to the heir of the son, 

Where a person enters upon land under a parol contract of purchase, which 
is not performed, the purchaser is entitled for improvements made on the 
land while occupying it under such contract. 


Oavuse removed from the Court of Equity of Iredell coun- 
ty. 
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The facts of the case are sufficiently stated in the opinion 
of the court. 


Gaither, Mitchell and T. R. Caldwell, for plaintiff. 
Boyden for defendant. 


Battie J. The exeeution of the deed, dated the 20th day 
of February, 1844, which the plaintiff by her bill seeks to es- 
tablish is admitte. by the defendant in his answer, and, if it 
were necessary that it should be so, is fully proved by John 
Davidson who surveyed the land, drew the deed under the 
instructions of the defendant, and attested it. The plaintiff 
would then be entitled to the relief which she asks upon 
that admission in the answer, but for what is stated further 
by the defendant to rebut it. He alleges that though the 
consideration for the conveyance of the land mentioned in 
the deed is natural love and affection, yet the true considera- 
tion, was an agreement by his son John Thomas, Jr., the 
grantee to support him and his wife, the mother of the said 
John ; to secure the due performance, of which, his said son 
was to have a bond prepared and executed. He alleges fur- 
ther, that the said bond never was prepared and executed by 
his son ; but that the latter, becoming dissatisfied with the 
agreement, they agreed to rescind the bargain and have the 
deed cancelled, it not having been registered, and that accord- 
ingly it was surrendered to him by his son John, and he can- 
celled it by tearing his name off in the presence of John and 
his, the defendant’s daughters, and he then verbally released 
his son John from his agreement to support defendant and 
his wife. Are these allegations of the defendant support- 
ed by the testimony? So far from it that we think they are 
substantially disproved. The only testimony offered in sup- 
port of them, are the depositions of members of his own fa- 
mily and two or three other witnesses of doubtful character, 
who speak only of the declaratiens of the grantee, that he 
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had not given a bond for the support of his father and mo- 
ther, and had surrendered up the deed for the land. But in 
one particular of some importance to wit: the statement that 
the deed was delivered up by the grantee and cancelled by 
the grantor in the presence of his daughters, he is not sup- 
ported by their testimony. They do not pretend that they 
know anything or the recision of the contract and cancella- 
tion of the deed except what they heard their brother say 
about the matter. Giving to the testimony of the defend- 
ant’s witnesses, however, all the weight to which it is fairly 
éntitled, its effect is very much weakened by the depositions 
offered by the plaintiff of the three Messrs. Troutman and 
Mr. Waugh, though one of these witnesses is the maternal 
grand-father of the plaintiff, another is her uncle, and a third 
isa distant kinsman. They testify that they heard the de- 
fendant at different times, both before and after the death of 
his son, say that he had given John a deed for the land in 
question, never mentioning or intimating that the contract 
had been rescinded and the deed cancelled. 

Thus stands the case upon the mere declarations of the 
parties, declarations which may have been (as such declara- 
tions often are,) thoughtlessly uttered, imperfectly understood, 
and still more imperfectly remembered. It is a great satis- 
faction to us, thal we are not bound to come to a conclusion 
either way upon them. There is some other testimony in the 
cause which we think puts the question of the consideration 
upon which the deed was made, beyond doubt, and satisfies 
us that the deed itself never was surrendered up and cancel- 
led during the life of John Thomas, Jr., the grantee. John 
Davidson, who is admitted by both parties to be an intelligent 
man, testifies that he was called upon by the defendant to run 
off a piece of land which he wished to give his son John, say- 
ing that John had lived with him and worked for him until 
he was twenty-five or six years old, and he now wished to 
give him that piece of land and make him a deed for it, and 
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that he intended to write to Alabama for his son Anderson 
to come in and live with him, and that if Anderson would 
do so, he would give him a deed for the balance of his land, 
upon condition that he would support the defendant and his 
wife during their lives. Witness surveyed the land and laid 
off the part intended for John, when he asked the defendant 
what consideration he wished to be inserted in the deed, to 
which he replied, that John had worked with him until he 
was twenty-five or six years old, and he wanted to give him 
that land (pointing towards it,) and upon witness suggesting 
love and affection for the consideration, he said that would 
do. The deed was accordingly so prepared,and when signed 
and attested, the old man handed it to John, calling upon the 
witnesses at the same time, in an earnest manner to notice 
that he had delivered it to his son, for the land, repeating 
again the reason why he wished to give it to him. John then 
said that he had no safe place in which to keep the deed, and 
handed it back to his father to keep for him, and the father 
took it and put it in his pocket, which was the last the wit- 
ness had seenof it. | Witness states expressly that he never 
heard a word said about any other consideration for the deed 
than that above mentioned. 

Another witness, Henry Troutman, the maternal grand- 
father of the plaintiff, testifies to declarations of the defend- 
ant, assigning the same reason for his gift of the land to his 
son, with the addition that John had to pay for it. Mr. 
Young, the magistrate who took the list of taxables in the 
district in which the defendant lived, for the year 1844, states 
that John Thomas, Jr., gave in the land in question for that 
year, while his father gave inthat much lessthan he had done 
for some years before, and than he did again after the death 
of his son John. 

We are satisfied, then, from the testimony of John David- 
son, that the account given by the defendant as to the consi- 
deration upon which the deed in question was made, is not 
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trne. Weare hence less inclined to rely upon his allegation 
as to the rescission of the contract between him and his son, 
relative to the deed and the cancellution of that instrument, 
and as the burden of proving them is upon him, we think that 
he has altogether failed todoso. The result is that the plain- 
tiff is entitled to a decree for a conveyance of the land des- 
cribed in the deed, which was executed: by the defendant to 
her father on the 20th day of February, 1844, and afterwards 
destroyed by the defendant, and also to an account for the 
rents and profits of the said land received by the defendant 
since the death of her father. 

The contract fot the purchase of the five acres of land in- 
eluding a spring alleged in the plaintiff’s bill, was never re- 
duced to writing, and is not admitted in the answer. It can- 
not therefore be specifically enforced, even though partly ex- 
ecuted, but the plaintiff is entitled to an account for the sub- 
stantial, improvements put upon the land by her father.— 
See Axzpea v. Grirrin, 2 Dev. & Bat., Eq., Rep., 9, 


HENRY PARDUE AND WIFE against ROBERT GIVENS AND — 
OTHERS. 


After disposing of his personal estate to his wife and ceildren, the divisor 
proceeds to give to his wife, during her life or widowhood, the dwelling 
house and several fields, and provides that at her death or marriage, it 
shall “return to the common stock,” and then comes these words, “I do 
farther will that my children, William Givens, Robert Givers, Margaret 
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Pardue, and the surviving children of my son Samuel Givens, and Jane, 
the widow of my son John, and her children, James Givens, George A. 
Givens, and Tabitha Givens, the widow of my son Allen Givens, do seftle 
on, and abide on any part of my lands that is unoccupied, so as not to in- 
terfere with the premises of those now residing on the land: and any of 
the above named children who shall not settle on my land, or those now 
settled that will not remain on said land, but will remove off and leave 
the same, then the premises shall revert back and be for the use and ben- 
efit of those who may still remain and live on the said premises, and in 
no case shall any of the aforesaid children, or their lawful representatives 
have the right to sell, alien or transfer any of my lands, for if any of my 
heirs will not live and abide on the said land it shall then remain and be 
for the sole benefit of those of my heirs who may, and will abide, remain 
and cultivate the same.” Held, that these words conveyed a fee simple 
to the persons named, and that the children of the deceased sons and 
daughter, took as a class, and that the words of restraint upon alienation 
and requiring residence, were void, also, that the widows of the deceased 
sons are to be included, in the class, with their children. 


Samuel Givens died in the year 1846 leaving a will in 
which were contained the following among other clauses :— 
“ As to my worldly estate-I dispose of the same as follows : 
I will that all my personal estate (except such as is hereinafter 
disposed of,) consisting of horses, &c., be sold to the highest 
bidder and fhe money arising from the said sale after paying 
debts, &c., to be equally divided between all of my children, 
to wit, William, Robert, Margaret, Samuel, John, James, 
George and Allen, share and share alike, so that the children 
of any of the deceased children above named may take the 
same share that their parents would take proyided the same 
were alive.” After giving several specific legacies to his 
wife during life or widowhood, the testator proceeds thus: 
“T do will and dispose of my lands containing seven hundred 
and seven acres, comprehending the following tracts, &., 
upto my beloved wife, Luey Givens in the following manner, 
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viz: the dwelling house, the pasture field as is called the barn 
field, the meadow branch field, and the field including the gin 
house and old orchard, together with the privilege of cutting 
timber on any part of my whole plantation for the purpose of 
keeping in repair the said premises to her allotted, to have 
and to hold unto her own use and benefit during her natural 
life or widowhood, and at the death or marriage of the said 
Lucy Givens, then the said land to return into the common 
stock, and I do further will that my children, William Gi- 
vens, Robert Givens, Margaret Pardue and the surviving 
children of my son Samuel Givens, and Jane, the widow of 
my son John Givens and her children, James Givens, George 
A. Givens and Tabithy Givens, the widow of my son Allen 
Givens do settle on and abide on any part of my lands that 
is unoccupied so as not to interfere with the premises of those 
now residing on said land; and any of my above named 
children who will not settle on my land aforesaid, or those 
now settled and will not remain on the said land, but. will 
move off and leave the same, then the premises sWall revert 
back and be for the use and benefit of those who may still 
live and on the said premises, and in no casc shall any of the 
aforesaid children or their lawful representative have the 
right to sell, alien or transfer any of my aforesaid lands, for 
if any of my heirs will not live and abide on the said land, it 
. shall then remain and be for the sole benefit of, those of my 
heirs who may and will abide, remain on and cultivate the 
same.” 

The plaintiffs filed their petition in a Court of Equity for 
Union County, in which they insisted that the devise, con- 
tained in the will of the father of the feme plaintiff, as above 
set forth, was void for uncertainty, and because it tended to 
create a perpetuity, and that, therefore, the said land deseend- 
ed to the heirs at law of the testator; and they prayed a par- 
tition thereof.—To the petition all the heirs at law of the tes- 
tator, as well as the widows of his deceased sons were made 
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parties—some of the defendants filed answers, in which they 
contended that the devise above set forth was not void for 
either of the reasons assigned by the plaintiffs; but, on the 
contrary, was good and effectual, and gave to such of the per- 
sons named in the will, as had settled on the lands in ques- 
tion, a conditional freehold estate so long as they should con- 
tinue to reside thereon, and that they alone were entitled to 
the same.—But if the construction contended for by the 
plaintiffs was correct, then they insisted that a partition of the 
lands by metes and bounds could not be made without great 
injustice to all the parties, and that a sale of the said lands 
ought to be directed. The petition was taken pro confesso as 
to the parties who failed to answer and was set for hearing 
upon bill, and the answers of the other parties and transmit- 
ted to the Supreme Court, where it was submitted without 


argument by 


Osborne, for the plaintiffs, 
No counsel appearing for the defendants. 


Barriz J.—The petition for partition is based upon the 
construction which the plaintiffs put upon the will of Samuel 
Givens. They insist that the devises therein contained, ex- 
eept that to the widow, are void for uncertainty and for their 
tending to produce a perpetuity ; and that consequently the 
lands descend to the children and certain of the grand chil- 
dren of the devisor as his heirs at law. The defendants deny 
the propriety of this construction and contend that the devis- 
es are liable to neither of the objections urged by the plan- 
tiffs ; but on the contrary, are intelligible and certain : giving 
to each of the devisees a conditional freehold in the lands so 
long as he or she shall continue to reside thereon. The ques- 
tion, then, is, whether the clauses in the will, which produce 
the difficulty, are to be rejected as senseless and void, or are 
susceptible of an interpretation which can give to the objects 

11 
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of the devisor’s bounty certain and definite estates? It must 
be admitted that this question is not without difficulty ; but 
after much reflection, we have come to the conclusion that 
the devises are not void because of either of the reasons as- 
signed by the plaintiffs, but are good and effectual: giving to 
the persons therein named, an estate in fee simple absolute as 
tenants in common. In coming to this conclusion we have 
endeavored to avail ourselves of the assistance of those set- 
tled rules of construction, which the courts and the sages of 
the law have set up for the guidance of those whose duty it 
is to search for, and find out, amidst their dark sentences and 
apparently inconsistent expressions, the intention of unlearn- 
ed and sometimes unwise and capricious testators. In this 
case, it is clear that the testator intended to dispose, by his 
will, of his whole estate. He commences it by saying, “as 
* to my worldly estate, I dispose of the same as follows.” He 
then proceeds to bequeath all his personal estate to and 
among his wife and children, in the manner thereip specified. 
His lands, consisting of several distinct tracts, but (as may be 
inferred from the pleadings) all lying adjacent to each other 
and used by him as one plantation, form the next and last 
subject of his disposition. Of them, he gives to his wife, 
during her life or widowhood, the dwelling house and several 
fields by name “together with the privilege of cutting timber 
on any part of his whole plantation for the purpose of keep- 
ing in repair the said premises to her allotted,” declaring that 
at her death or marriage “ the said land shall return unto the 
_ common stock.” So far the will is explicit enough, but then 
comes the clauses set out in the pleadings. which ,create the 
doubt. The language of these clauses is manifestly very in- 
artificial and in the strange and uncommon conditions which 
he annexes to his devises, it is very difficult if not impossible 
to ascertain the devisor’s intention as to who are to take, what 
they are to take, and what estates they are to haye in his 
lands. No time is fixed upon in which his children, his 
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daughters-in-law and his grand children are to elect “ to set- 
tle and abide on his lands,” so as thereby to acquire an inter- 
est in them. No definite part of the land is given to each 
settler so as not to interfere with the premises of the other 
residents, And it is not distinctly stated whether the settlers 
are to have life estates, upon the condition of residence, base 
or qualified fees or fees simple. Of one thing we feel confi- 
dent ; that the testator intended to dispose, not only of all his 
lands, but of his whole estate in them as he had done, clearly 
enough, with regard to his personal property. It must be ad- 
mitted that the words “I will that my children William Gi- 
vens, &c., do settle and abide on my land,” are not appropri- 
ate terms for conveying a fee. Nor was the word “land” 
which was the term used in the case of Cox v. Marks 5 Ire., 
Rep. 361, but we think they may have thateffect, when such 
is shown to be the intention of the devisor. This appears not 
only from the clause of his will, first referred to, but from his 
showing that he knew how to limit a life estate by giving to 
his wife one in express terms, and then providing that the 
land, he had given her should, at her death or marriage return 
to the common stock. In the subsequent gifts to his child- 
ren no limit to their estates is fixed, and he speaks of them 
and their lawful representatives in connection with the estates 
which he gave them. We conclude then that he intended a 
fee for his devisees, but he intended also to annex certain con- 
ditions to such fee which are inconsistent with the nature of 
that estate, and are therefore void. He intended to give an 

lute estate with a restriction upon the power of aliena- 
tion and to confer a tenancy in common, or guast tenancy in 
common with the like restriction upon the power of compell- 
ing partition. He intended to fix his children and theirheirs | 
forever upon a particular spot, without the power of removal 
for any cause or under any circumstances. Such conditions 
and restrictions are inconsistent with free and fall enjoyment 
of a power of disposition over a fee simple, and are therefore 
void. 












Se tess 
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Supposing, then, that the devisees are to take an uncon- 
tional estate as tenants in common in fee, a question arises 
whether the surviving children of the testators deceased son, 
Samuel, and the widow ard children of his deceased sons, 
John and Allen, shall take per stirpes or per capita. We are 
of opinion that they take per stirpes. Such was clearly ex- 
pressed to be the case as to the children of the testator’s de- 
ceased sons taking the shares ot their respected fathers in the 
personal estate: and, though not so fully declared, yet we 
think it may be fairly inferred that such was the testator’s in- 
tention with regard to his lands. The children of each de- 
ceased son are mentioned as a class, and the widows are enti- 
tled, because they are expressly named in conjunction with 
their children. 

Onr opinion, then is, that the children of the testator, the 


* widows of his deceased sens, John and Allen, with their 


children, and the children of his deceased son Samuel, take 
under his will an unrestricted estate in fee simple in his 
land, as tenants in common, subject to the life estate of the 
testator’s widow in a part of such lands, that the children of 
Samuel, the son, and the widows and children of the sons of 
Jobr and Allen take per stirpes: that is, the shares which the 
sons would have taken, had they been living, and that the 
petitioners as tenants in common with the defendants are en- 
titled to have their lands divided either by an actual parti- 
tion, or by a sale for that purpose. As most of the parties 
object, that an actual partition cannot be had without doing 
great injustice to all, and therefore insist upon a sale, and as 
we have no proof before us to show whether a sale, or an ac- 
tual partition would be most advantageous to all the parties, 
we must direct an enquiry upon that subject and the cause 
will be retained for further directions, upon the coming in of 
the report. It is hardly necessary to observe that as all the 
persons interested in the lands, mentioned in the pleadings, are 
made parties to the partition, and are now before the court, a 
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partition or sale may be had under the present proceeding, 
though some of the parties, to wit, the widows of the deceas- 
ed sons will be entitled to a part of the land, or a portion of 
their proceeds, if sold, contrary to the view taken by the pe- 
titioners. 


ALEXANDER W. BRANDON against JOSEPH MEDLEY, 


Where A and B were co-sureties on an administration bond, and being 
sued upon the same by one of the next of kin, and while the suit was 
pending compromised, the same by the payment of $1100 each, under the — 
advise of counsel and from an honest belief that both were liable to a 
larger sum on account of the devastavit and insolvency of their principal 
and it is afterwards discovered that B who had administered on the es- 
tate of the principal had, by a misapprehension of law, but acting under 
legal counsel, and in good faith, erroneously given up assets of their 
principal to another claim, which, if they had been held by him, would 
have saved them both from loss by this suretyship, yet it was held that 
A could not sustain a bill to throw the whole loss on B, there being no 
evidenee that B had concealed from A the fact of having thus parted with 

‘ the assets and not making any _—T of fraud or imposition on the 
part of B. 


Cause removed to this Court from the Court of Equity of 
Rowan county, at the Spring Term, 1854. 
This case sufficiently appears from the opinion of the 
Court. 


Osborne for the plaintiff. 
Boyden for the defendant. 
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Pzarson, J. One McKenzie died in 1830, intestate, leaving 
him surviving, a widow and a child. One Jennings adminis- 
tered, and soon afterwards died. At October Term, 1831, 
one Wilson who had married the widow, took out letters of ad- 
ministration de bonis non and executed a bond with the plain- 
tiff and the defendant as his sureties. Wilson took the es- 
tate of McKenzie into possession made sales, &c., &c., and 
died in 1835, intestate. The defendant then became his ad- 
ministrator, and also the administrator de bonis. non of Mc- 
Kenzie and paid over to the widow some $4000 as her distri- 
butive share of the estate of McKenzie, her first husband. Af- 
terwards the daughter of McKenzie, who had married one 
Wyatt, brought suit against the plaintiff and the defendant as 
the sureties of Wilson on his administration bond, and they 
compromised by paying the sum of some two thousand dollars 
and taking releases in full. The defendant made the pay- 
ment to Mrs. Wilson, under the advice of counsel that by sur- 
vivorship she was entitled to a distributive share of the es- 
tate of her first husband, and that there had been no act on 
the part of Wilson, the second husband, by which he had so 
reduced the chose in action, into possession as to make it his 
own, and exclude her right. The effect of this payment to the 
widow was to leave the estate of Wilson in arrear some four 
thousand dollars: and when Wyatt and wife sued the plaintiff 
and defendant as sureties on the administration bond, of Wil- 
son, witha full knowledge of the fact that this payment had 
been made to the widow, and- under the belief which was hon- 
estly entertained on the part of both the plaintiff and the de- 
fendant, that Wyatt and wife, would be able to effect a recov- 
ery for some large amount, they entered into the compromise 
as stated above. 

The plaintiff as he alleges. has since discovered that the de- 
fendant made the payment to the widow in his owu wrong: 
and that in fact, and according to law, the estate of Wilson 
was entitled to a credit to that amount by force of his marital 
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rights, he having appropriated and made use of the amount 
due his wife as distributee of her first husband, and which had 
come to his hands as administrator: and that if the proper 
credit had been given to the estate of Wilson, there would 
have been nothing in arrear for which he and the defendant 
could have been made liable as sureties on the administration 
bond. The prayer is that the defendant be made to pay 
back to the plaintiff, the sum which he was induced to pay 
Wyatt and wife for the purpose of affecting the compromise. 

The defendant says that when he made the payment to the 
widow, he believed she was entitled ‘to receive the amount: 
that he acted under the advice of learned counsel: did not 
expect to make anything by it, in one way or another, and 
acting under the impression that the payment to the widow 
was correct, he informed the plaintiff, his co-surety that their 
principal was in arrear for a large sum, and they agreed to 
make an offer to compromise by paying some two thousand 
dollars, which was accepted, and releases and receipts in full 
were passed on all sides, and matters as he had supposed, fi- 
nally disposed of, by a loss on his side of some $1100 in as 
much as the estate of Wilson upon which he administered 
with a view of saving for himself, and the plaintiff, turned out 
to be insolvent. 

We are inclined to the opinion that after the second hu» 
band, as administrator of the first, had reduced the funds into 
possession and had control of them from 1831 to 1835, during 
‘which time he applied to his own private purposes the part 
of the fund to which his wife was entitled, it was in law, an 
appropriation by him, and such a “ reducing into possession ” 
as excluded the claim of the wife by survivorship, although 
her second husband, as administrator of her first husband, 
made no settlement : paid over nothing to the guardian of the 
daughter, who was the other distributee, and in fact left a 
large debt outstanding against the estate, which was after- 
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wards paid by the defendant, as administrator de bonis non. 
of McKenzie. Arrineton vy. YaRBOROUGH, ante 75, MarpREE 
v. MarprEB, 9 Ire. Rep. 295. 

Admit that the defendant made the payment te the widow, 
under a mistake as to her rights: probably after he had been 
sued, and compelled to pay the same over to the daughter, he 
had a good cause of action against the widow, to recover the 
amount from her, as money paid by a mistake, and possibly 
the plaintiff, who had also become implicated in the matter, 
and paid some eleven hundred dollars to get out of it, might 
have been entitled to join with the defendant in calling upon 
the widow to refund and thereby correct the mistake. But 
we can see no principle of law or equity by which he has a 
right to call upon his co-surety (who has suffered to the same 
extent, without any prospect of gain) to bear the whole loss, 
resulting from a compromise, which was made and entered 
into by them, deliberately, with a full knowledge of all the 
facts, and with the mutual and confident belief that it was the 
best they could do under the circumstances. Nothing sh6rt 
of a fraudulent concealment from the plaintiff, his co-surety by 
the defendant, of the fact that he had made the payment to 
the widow, (and there is no allegation of such a fraud) could 
entitle the plaintiff to the equity he insists on; that is, that 
the defendant shall pay back the amount that he paid in pur- 
suance of the compromise. so as to put the whole loss upon 
the defendant, resulting from the supposed mistake in regard 
to the rights of the widow, as to which the plaintiff had as 
full information as the defendant, before he entered into com- 
promise. 


Billis dismissed with costs. Decree accordingly. 
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JOHN B. WOODFIN against JAMES JOHNSTON AND JOHN 
PRATHER. 


Where a bill for an injunction alleges that a note has been paid off, and 
agreed to be surrendered, and that it was nevertheless assigned to an- 
other, and it appears from the answer that an obligation containing the 
terms of the agreement, was in the plaintiff's possession, which was to 
stand in lieu of the note, if not surrendered,"and the bill does not set forth 
said obligation, nor offer to surrender it, the injunction will be dissolved. 


Cause removed from the court of Equity of Yanc 
county. 

The plaintiff who was extensively engaged in procuring 
pensions from, the general government, for military services, 
had contracted with the defendant, James Johnson, as the 
agent of Mary Dowell, for one half of the pension to which 

e might be entitled, as the widow of Captain Richard 
Dowell, for military services in the was of the revolution, at 
the sum of fourteen hundred dollars, and having adjusted 
and satisfied two hundred and thirty-five dollars of the amount 
agreed to be paid, executed his note to defendant, Johnson, 
and Mary Dowell for eleven hundred and sixty-five dollars 
($1165). Upon a representation made to the obligees by the 
plaintiff, that he had received information that this purchase 
by him of half of Mrs. Dowell’s pension right was against the 
policy of the law, and void, it was agreed that the contract 
should be rescinded. 

The plaintiff avers that in the adjustment of this business, 
and in cancelling the contract between them, there was an 
outstanding note payable to defendant; Johnson, for three 
hundred dollars, which had been given him for the unsettled 
balance of this consideration for the pension right, and which 
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he says was to have been surrendered to him by the terms of 
this recision; but that as defendant, Johnson, did not have 
the note with him, it was agreed that he would bring or send 
it in ashort time: that he afterwards made an excuse for not 
surrendering it, that he had left it behind him in his trunk in 
Wilkes county : that instead of surrendering the note, as he 
had agreed and promised that he would do, he assigned the 
same to one John Prather, witha full knowledge on the part 
of Prather, of the plaintiff's equity. 

That suit has been brought by Prather on the note, and a 
judgment obtained by him, in his own name, as assignee and 
execution issued and about to be enforced. The prayer is for 
an injunction, and for general relief. 

The answer of Johnson denies there was any agreement to 
surrender this note of $300, upon the recision of the pension 
contract; that so far from that, he informed the plaintiff that 
he had parted with the interest in it to defendant, Prather, 
for a valid and full consideration: that he did not believe he 
could get it from Prather, but that he would do so if he could, 
and that inlieuof that note, which he had traded off, he gave 
the said Woodfin an obligation of which the following is 
copy : 

$300. Due John B. Woodfin three hundred dollars for val- 
ue received of him, as witness my hand and seal. It is how- 
ever understood that if James Johnson shall surrender to said 
Woodfin, a note of hand given to said Johnson by said Wood- 
fin, forthree hundred dollars, bearing equal date with this note, 
with a credit of five dollars thereon, which note said Johnson 
transferred to John Prather, that it is to discharge this note, 
this 26th day of May, 1852.” Signed by the defendant, John- 
son. He states this obligation was ante dated to make it 
bear equal interest with the one traded to Prather. He says 
that not being able to get back the note in question, he as 
signed the same, in pursuance, and in virtue of his agreement 
with Prather, to whom he had already sold it and received 
his pay for the same. 
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Upon the coming in of this answer, at Spring term 1854, 
of said court, before Judge Dick, a motion was made to dis- 
solve the injunction, and upon consideration, the injunction 
heretofore obtained, was ordered to be dissolved with costs, 
from which interlocutory order the plaintiff appealed to this 
court. 


Gaither for plaintiff. 
Neal for defendants. 


Barrie J. We have no hesitation in saying that the orde? 
to dissolve the injunction, from which the appeal was ta- 
ken, must be affirmed. Without considering whether there 
may not be other grounds of objection, to the injunction there 
is one, upon which it is manifest that it cannot stand. The 
plaintiff's claim to equitable relief against Prather, cannot be 
sustained, unless upon the bill answer of the defendant, John- 
son, it appears that he should be entitled to enjoin him, were 
he, the plaintiff, in the judgment at law. The bill alleges that 
when the contracts between the plaintiff and the defendant, 
Johnson, were all rescinded; ‘Johnson said he had forgot- 
ten to bring the $300 (pension) note with him, but that he 
would bring or send it in a short time, and that in July when 
Johnson had removed part of his things to Yancy, the plain- 
tiff asked him: for the note, when he said it was, he believed, 
in his trunk in Wilkse.” To this allegation the defendant, 
Johnson, answers that neither at the time of the recission of 
of the contract, nor at any other time, did he tell the plaintiff 
“that he had forgotten to bring the $300 note with him, or 
that it was behind in his trunk in Wilkes, nor did he, accord- 
ing to his best recollection, ever promise to return the said 
note. But upon the contrary, the defendant avers that upon 
the recission, he expressly told the’ plaintiff that he had sold 
the $300 not to his co-defendant, Prather, for a full and val- 
aable consideration, and therefore he executed in ew there- 











IN THE SUPREME COURT. 





Woedfin » Johnson and Prather. 





of, his own obligation to the complainants, for the same 
amount which the complainant accepted in full satisfaction of 
his own note, now the subject of complaint.” A copy of this 
allegation is set forth in the answer, and it provides as follows: 
“Tt is however, understood that if James Johnson shall sur- 
render to said Woodfin a note of hand given to said Johnson, 
by said Woodfin, for three hundred dollars, bearing date with 
this note, with a credit of five dollars thereon, which note, 
said Johnson transferred to John Prather: that is, to discharge 
this note, this 26th day of May, 1852.” The answer states 
that this obligation was ante-dated for the purpose of making 
it bear interest from the same time with the $300 note in 
question. 

This part of the defendant Johnson’s answer, is decidedly 
responsive to the above recited portion of the bill, and must 
upon this motion to dissolve, be taken as true. How, then 
can the injunction be supported without a surrender of this 
obligation, or at least an offer tosurrender it upon the injunc- 
tion being perpetuated. If the plaintiff were to bring suit 
upon the obligation, it may be that the court. of 
equity would give relief against it, if it had enjoined collec- 
tion of the other. But it is one ofthe main objects of a court 
of equity to prevent a multiplicity of suits, and we should, 
while sitting in equity, feel ourselves faithless to one of our 
highest duties, were we to decide one suit which paved a way 
for another, where we had the complete power to put an end 
to the whole litigation at once. For this reason alone then, 
without adverting to any other, we affirm the order at the 
costs of the plaintiff. This opinion will be certified as the 


law directs. 
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JOSEPH SMITH against JOHN HAYS AND HENRY HELTON. 


Where a creditor fraudulently removes his debtor with an intent to hinder 
and delay the surety in the collection of such sum as he might have to 
pay for such debtor, a court of Equity will enjoin him from collecting the 
debt out of the surety. 


Cavse, sent to this court from the court of Equity of Burke 
county. 

The plaintiff, Joseph Smith, became surety for one Henry 
Helton to the defendant, John Hayes, for the sum of one 
hundred and seven dollars, upon which sum a final judgment 
was rendered against him in the Superior Court of Burke 
county. Plaintiff alleges that this debt arose on two smaller 
judgments, on which judgments were rendered against the 
principal debtor, Helton, and himself, in April 1842, and that 
the plaintiff shortly after the rendition of these judgments 
requested the said Hays to press the collection of them out of 
Helton, and that the defendant, Helton, was then abundantly 
able to pay the same. That Hays not only refused and neg- 
lected to make the money out of Helton, but that he frau- 
dulently assisted him to remove with his assets from the State: 
that this removal took place, in November, 1846, and that it 
was done with the fraudulent view of throwing the whole 
liability of these debts upon the plaintiff. That in January 
1847, he caused suit to be brought against plaintiff, upon 
which the judgment in question was finally rendered. The 
prayer of the bill is for an injunction and for general re- 
lief. 

The defendant, Hays, answered, and a judgment pro confes- 
so was entered as to Helton. There was replication to 
the answer and commissions under which proofs were taken 
and the cause sent to this court. 


N. W. Woodfin, for plaintiff. 
Gaither amd Avery, tor defendants. 
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Pearson J. The allegations of the bill present this ques- 
tion of law.: a creditor fraudulently aids and assists the prin- 
cipal debtor in removing out of the county, with an intent to 
hinder, delay and defraud the surety in his remedy, against 
the principal, forthe amount thathe afterwards would be com- 
pelled to pay to the creditor ; has the surety an equity to in- 
join the collection of the debt from him, and have it consider- 
ed discharged, so far as he is concerned, by the fraud of the 
creditor? 

The mere statement is enough toshow that it is against con- 
science for the creditor, after removing the principal to re- 
require the surety to pay the money. Every one from a na- 
tural sense of justice, will exclaim at once “he ought to be 
enjoined.” 

As a surety receives no part of the consideration and is not 
benefitted in any way, and binds himself merely for accom- 
modation, he is looked upon with favor to some extent in a 
court of Equity, or rather he is allowed tostand strictly upon 
his rights. If, therefore, the creditor without his consent mo- 
difies the contract in any way, or does any act by which he is 
prejudiced, it operates as a discharge:e. g. if the creditor 
enters into a binding contract with the principal, by which 
further time is given for payment, the surety is discharged— 
He maysay, “ Lagreed to stand bound for sixmonths, youhad 
no right to extend the time to twelve months, and to take from 
from me the right at the end of the six months, to pay up the 
money and sue my principal, Adams, E.107. The doctrine 
is carried much further in some of the States. It is held, that 
if the creditor refuses, or neglects to sue at the request of the 
surety, it amounts to a discharge. We do not go so far, but 
the doctrine is sound to the extent laid down above. If so, 
the question before us, where the creditor does an act fraudu- 
lently with an intent to injure the surety, is too plain for ar- 

iment. 

The defendant insists, that upon the plaintiffs own showing 
he had a remedy at law, by an action under the statute for 
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fraudulently removing a debtor, Marcu v. Wizson, Bus. 143, 
Boor v. Wixson, Jones 182, were actions at®common law; so 
we may, for the sake of argument, suppose that the plaintiff 
has a remedy under the statute, but if we assume it, there is 
an equitable ingredient in our case, by which the court is in- 
duced to take jurisdiction, i. e., the creditor is the party who 
has been guilty of aiding and assisting in the fraudulent re- 
moval of the debtor, so it he recovers with one hand, he is 
bound to pay back with the other. Now, apart from the con- 
sideration, that equity seeks to avoid multiplicity of suits, and 
that to receive with one hand and pay back with the other 
is not only useless, but can be of no advantage to the one, and 
may put the other party to inconvenience, probably subject 
him to loss. we have here the equitable ingredient that the 
conduct of the creditor has not only given to the plaintiff a 
cross action, but it amounts in equity to a discharge of the 
debt, so far as the surety is concerned and gives him aright to 
demand a release or a perpetual injunction. 

The law being with the plaintiff, the next question is in re- 
gard to the facts. Much evidence was read on both sides, 
and serious impeachment is made of many of the witnesses, 
in respect to character, so that we find the questions of fact 
cannot be satisfactorily decided by us, upon depositions, when 
one witness looks just as good as another, and there is no op- 
portunity to pass upon the degree of credit to which he is en- 
titled, by observing his looks, manners c., as is the case up. 
on jury trials. Besides according to our mode of taking de- 


itions it is impossible to make the testimony as full, or to 
give the test of cross examination, the force it sometimes 


has, when the witness is in the presence of the jury. The fact 
must be tried by an issue submitted to a jury. 

The defendant, Hays, denies that he aided in removing the 
other defendant, Helton, and he insists, by way of justifica- 
tion, (supposing he did aid in the removal) that the plaintiff 
has no ground to complain, for that Helton had let the plain- 
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tiff have a horse and other property, in consideration that he 
would pay the abt to Hays, whereby the plaintiff became 
the principal debtor, to whom Hays was to look in the first 
instance for payment. 

If this be the fact, there is no question that it is a full an- 
swer to the plaintiff's equity ; an issue will also be submitted 
to the jury, to try this allegation—Fisner v. Carroxt, Jones’ 
Law 27 8. C. 6, Ire Eq. 485. 


BARNEY CASTEL against THE HEIRS OF N. A. STRANGE, 


In a bill for an account of the profits of a mill, and for specific performance 
of a contract to convey the of one half of the interest in such mill to the 
plaintiff, upon his being paid the excess of his advancements over the 
other partner (the plaintiff) the personal representative of the deceased 
jeint owner, as well as his heirs at law, must be made a party defendant, 
the personal estate being primarily liable. 


Cause removed from the court of equity of Cherokee coun- 
ty, at the Spring Term, 1854. 

The facts of the case are sufficiently set forth in the opinion 
of the court. — 


No counsel appeared for the plaintiff. 
J. W. Woodfin & J. Baater for the defendant. 


Nasu C. J. The bill in its present state cannot be supported 
and must be dismissed, but without prejudice. The bill is 
filed for the specific performance of a contract and for an ac- 
count, It alleges that the plaintiff was the owner of a tract 
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of land on which he was desirous to erect a grist and saw mill, 
and entered into a contract with N. A. Strange to build there- 
on at their joint expense and for their joint use. That after 
the building had made considerable progress, to quiet the 
fears of Strange, as to his interest in the matter, he the plain- 
tiff conveyed the whole tract to him, taking at the same time 
a bond from him to reconvey one half of the land and mills 
to him upon his paying his share of the expenses of erecting 
the mill. It further states that after the mill was built, a set- 
tlement of the expenses incurred, was had between the parties, 
when it was found that Strange had advanced upwards of one 
hundred dollars more than the plaintiff, and it was agreed 
that he should retain the possession and work the mill for his 
sole benefit until, from the profits thereof, he had paid himself 
what was due from the plaintiff. It then alleges that Strange, 
out of the profit of the mill, had received a sum more than 
sufficient to discharge what was due from the plaintiff. Strange 
is dead, and the bill is filed against his personal representa- 
tive and his heirs, praying a conveyance and an account. The 
personal representative of Strange is a necessary party. It is 
a rule of equity practice that parties, who have a concurrent 
interest in the subject matter in dispute, or who are liable to. 
exonerate the defendant, or to contribute with him to the 
plaintiff's claim, must be made parties to the suit; in order 
toa complete decree and to a final ascertainment of the 
amount of the mutual liability of the parties. From the 
heirs, the plaintiff has a right to a conveyance of the land, 
according to the allegations of his bill, and the property itself 
in their hands, is liable to the plaintiffs demand for compen- 
sation. The personal property of the intestate is, however, 
the primary fund for the payment of the debts of the estate, 
of which this is one, and the heirs have a right to call upon 
the administrator to stand between them and the plaintiff : 
a bill, therefore, cannot be filed against an heir at law, for 
the payment of the debts of his ancestor, without making his. 
13 
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personal representative a party. Adams Equity 319, 3rd P. 
Win’s. 339, Kniaut v. Knicur. The plaintiff here stands in 
the character of mortgagor, and N. A. Strange in that of mort- 
gagee ; and upon the death of the latter, it is necessary, under 
such a suit as this, to have the personal representatives as well 
as the heirs, before the court. Worrsinetrn v. Gre 2 Bland, 
684. The draghtsman of the bill in this case, was apprised 
of this necessity, and accordingly has filed it against the per- 
sonal representative of N. A. Strange and his heirs; but the 
former never was made actually a party: no process has been 
issued against him, or been served on him. It is said he re- 
sides out of the jurisdiction of the court. If so, the act af as 
sembly points out the mode by which he might have been 
made a party: the record shows no such proceeding under 
the act. The bill must be dismissed with cost without pre 
judice. 


Psr CoriaM. Decree accordingly. 


ISAAC MORRIS against JOHN MORRIS, EXECUTOR, AND OTHERS. 


A charge by an executor for personal services, in travelling on the business 
of the estate, in addition to a charge for the actual expenses of the jour- 
ney, cannot be allowed an executor: inasmuch, as his commissions are 
allowed him for the very purpose of compensating for personal services, 
bestowed on the estate. 


Cause removed from the court of Equity of McDowell 
Connty. 

This was a bill filed against the executor for a settlement of 
the. estate of William Morris. The defendant John Morris, 
the executor, and Elisha Morgan, who had been the admini» 
trator pendente lite having answered, the matter was referred 
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to a commissionerto take an account: upon the coming of in 
whose report, exceptions were filed and the causé sent to thia 
court to be heard. The nature of these exceptions and the 
facts in relation to them are sufficiently set forth in the opi- 
nion of the court. 


N. W. Woodfin, for plaintiff. 
Avery for defendants. 


Barrie J. This cause comes before us upon exceptions to 
the master’s reporé. 

1st.—The first exception is, that the defendant, John Mor- 
ris, as executor of William Morris, has been allowed $140 
for his services and expenses, besides his commissions. We 
have looked into his vouchers and find that he charged $41 
for his personal services in making two trips to Georgia, in 
addition to his expenses. That is erroneous, and to that ex- 
tent the exception must be sustained—commissions are allow- 
ed for the very purpose of remunerating an executor or ad- 
ministrator for the personal attention which he devotes to the 
estate, and he is not allowed to make an extra charge for it. 
But he is entitled to be repaid his actual expenses, so that 
the exception as to the residue of the $140 must be disal- 
lowed. 

2.—The second exception objects to the allowance of more 
than $200, for counsel fees. The defendants have produced 
no testimony to show that the fees charged were unreasona- 
ble, or that the executor could have procured the services of 
able and skilful counsel on better terms than he did. The 
depositions on file show that the suit was very warmly con- 
tested, and required a great deal of labur and attention in pre- 
paring it for trial, and great skill, in conducting the trial: 
and that it was tried three several times before the will was 
finally established. Under these circumstances we cannot 
say that the compensation paid to counsel was too much, or 
that the defendants ought not to be allowed the whole amount 


which he paid, to wit, $400. 
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3d.—The plaintiff must show that the defendant received 
interest on moneys in his hands before he can be charged with 
it. There is no such evidence here, and the third exception 
must be disallowed. 

4th.—The fourth exception must be overruled also, because 
the plaintiff has produced no testimony tending to show 
that Elisha Morris, to whom a legacy of $200 is given in the 
will, was dead at the time of the death of the testator. A 
presumption of his death from lapse of time since he was 
last heard of, may have arisen: but if so, it is, so far as we 
can discover, that he died since the death of the testator. In 
such case an administrator on his estate must be appointed, 
to whom the defendant will be accountable. 

The report, after being reformed in the particular mention- 
ed in our opinion on the first exception, will be, in all res- 
pects, confirmed. 





MARK BRITTAIN against JAMES H. QUIET. 


The rule, that a party must establish his judgment at law, before he can 
come into equity, is confined te cases where a creditor seeks the aid 
of a court of equity in the collection of his debt on the ground of 
imposing on an equitable interest, the liability which would attach at 
law, on a corresponding legal interest. It does not apply to the case 
where a surety has paid money for his principal, and seeks to enjoin 
an execution on a judgment against him, in favor of such surety, the 
latter being out of the State, and insolvent. In such a case the sure- 
ty is entitled to relief, though he did not pay the money until after 
the suit against him, had been commenced, and therefore could not 
have pleaded it at law as a set off. 


This cause was'removed from the court of equity of Burke 
county. 

The facts upon which the plantiffs Equity depends,are all recit- 
ed in the opinion of the court. The cause was heard on demurer. 


Gaither and T. R. Caldwell, for plantiff. 
Avery, for defendant. 
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Pearson J. In 1850, the defendant sued the plantiff in 
assumpsit, and at Spring Term 1853, obtained judgment for 
$198, for which execution has issued. In 1841, the plantiff 
became the surety of the defendant, to one Pearson for $175. 
In 1850, Pearson sued for the debt and obtained judgment, 
which was paid off by the plantiff in December 1852. 

The prayer is to enjoin the defendant from collecting any 
more than the difference between the two sums; that the.one 
sum may be declared to be a discharge of the other; a de- 
murrer is filed ; upon the argument, the defendants counsel put 
the case, on the objection, that the plantiff could not be heard 
in this court, because he had no judgment at law to prove his 
debt. From the argument in this case and several others, 
when the matter was alluded to incidently, we perceive that 
the members of the profession, have fallen into error, in re- 
gard to the extent of the rule, that the party must establish 
his debt by a judgment, before he can come into Equity. That 
is not a general rule; but is a rule confined to cases where a 
creditor seeks the aid of a court of equity in the collection of 
his debt, on the ground of imposing on an equitable interest, 
the liability which would attach at law, on a corresponding le- 
gal interest. Inasmuch.as the right of a creditor cannot attach 
to a legal interest, until le takes judgment, and in most cases 
until he issues execution, so no right can attach to an equitable 
interest of the debtor, until the creditor has taken judgment 
at law, and in most cases until he has issued execution. This 
doctrine is treated of in the English works under the head of 
equitable fiert facias and elegit—and the cases in our reports 
all show that the rule is confined to creditors, who are seek- 
ing the aid of Equity in the collection of their debts, having 
no other ground for coming into equity, than the fact, that 
they are not able to enforce collection at law. Under these 
circumstances the court of equity will not give relief, until 
the debt is established by a judgment, and in most cases, not 
until the fact that collection cannot be inforced at law is es- 
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tablished by having an execution returned, Vulla bona. 
Brivces v. Move—Bus. Eq. 173. RamBaut v. MAYFIELD, Ist 
Hawks 85. Brown v. Lone, 1 Ir. Eq. 192. Dozier v. Do- 
ziER, 1 Dev. & Bat. Eq. 96. Pxopies v. Tatum, 1 Ir. Eq. 414. 
Donatson v. Care-Fear Bank, 1 Dev. Eq. 103. 

A perusal of these cases, notwithstanding some general ex- 
pressions, will show clearly, that the rule is not a general one, 
but applies only to particular cases. Our case shows that 
such a rule would not work right as a general rule: for the 
very ground of the plantiff’s equity is, that in the meantime, 
(pending the suits) the defendant removed to the State of Ar- 
kansas, having no estate here, so that the plantiff has no 
remedy against his person or property, unless he is allowed 
in Equity to retain of the fund which he owes the defendant, 
theamount that the defendant owes him, so as to consider the dif- 
ference between the two sums, as the amount actually due: to 
require of him to take a judgment at law, before he can come 
into this court, would be in effect to deny the equity. 

Instances where the issue “debt or no debt” has been pass- 
ed upon by a court of equity without requiring that the fact 
of the debt should be first fixed by a judgment at law are 
without number ; as when an executor is allowed to retain 
out of a legacy, a debt due by the legatee to the testator, 
Barns v. Pearson, 6 Ir. Eq. 482: or a mortagee to insist that 
debts, other than that secured, shall be paid before redemp- 
tion : and in the numerous cases of creditor’s bills against an 
executor or administrator. 

In the investigation of this case, another point was suggest- 
ed. The plantiff paid the money in December 1852. The 
suit was brought in 1850, though the judgment was not taken 
until Spring 1853—could the plantiff have had the benefit of 
this payment as a set off, by way of plea since the last con- 
tinuance? It would seem that he could not, for a set off must 
exist at the time the original action is commenced—its being 
true at the time of plea pleaded, = not suffice, MIZELL v. 
Moors, 7 Ire. 255. 
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So a plea since the last continuance, would not be applica- 
ble to set offs. But without deciding the question of special 
pleading as is said in Smrru v. Hayns, decided at this term, ante 
“apart from the construction that equity seeks to avoid @ 
multiplicity of suits and that to receive with our hand and 
pay back with the other, is not only useless, but can be of no 
advantage to the one, and may put the other party to incon- 
venience, and probably subject him to loss ;” we have here the 
equitable ingredient, that the defendant has removed to the 
State of Arkansas, leaving no property in this State, so that 
unless the plantiff is allowed to “ hold on” by way of retain- 
er to the fund in his hand, he will be without remedy. This 
equity as between the parties, that is, when the rights of third 
persons do not intervene, is clear and well settled both upon 
principle and by the authorities. 

Injunction continued until the hearing, demurrer overruled. 
Defendant required to answer. 

Decree accordingly. 


JOHN M. MATTHEWS AND OTHERS against DOWN'S, ADMI- 
NISTRATOR. 


A guardian who permits a sum of money, belonging to his wards, to re- 
main in the hands of the executor of the estate from which the money 
is coming, to enable him to defend a suit which is pending against that es- 
tate, in which suit the wards are materially interested, (the amount thus 
retained not being greater than their proportion) cannot be subjected to 
the payment of the same, on the grounds of neg'igence: although the 
executor never pxid any portion of it towards these expenses, and although 
such executor became wasteful and intemperate within the knowledge og 
the guardian, and the money was finally lost by the misconduct and insol- 
vency of the executor. 


The bill states that Jonathan Downs was appointed Guar- 
dian of the plaintiffs, that they were entitled to receive con- 
siderable sums of money under the will of their grandfather, 
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Reuben Bozzle, which was in the hands of Ambrose M. 
Rhea, the only acting executor under the said will, and that 
the said Guardian failed to call for the same from the said 
executor, but was grossly negligent in not doing so.. That he 
was a resident in the same neighborhood with the executor, 
Ambrose, and well knew that he, Ambrose, was becoming in- 
temperate and wasteful in his habits, and that he was likely 
to become insolvent, and that he used no exertions to obtain 
the estate coming to the plaintiffs from the executor, before 
he became finally insolvent, and the bills seeks to subject the 
estate of the guadian to the payment of this amount, for the 
want of diligence. The bill was filed against the administra- 
tor of Downs, the guardian who answered. Replication was 
made to the answer, and under a decree that the defendant 
account the case was referred to commissioners who make a 
report and the question submitted to this court, arises on an 
exception to this report. The nature of the exception and 
the testimony relating to it, are sufficiently stated in the opi- 
nion of the court. 


Osborne and Hutchinson for plaintiffs. 
Wilson and Bynum, for defendants. 


Nasu, ©. J.—The case comes up on an exception to the 
report of the referrees. 

The referrees find that upon adjusting the account of the 
defendant, Downs, as guardian of the plaintiffs, he is indebt- 
ed to them in the sum of $335 38. That in settling with A. , 
M. Rea, the executor of Reuben Bozzle, the defendant, 
Downs, left in his hands, a sum, which with interest to 5th of 
January, 1852, amounted to $335 38, which was lost to the 
plaintiff, through the insolvency of the said Rea. The de- 
fendants except, because there is no sufficient evidence that 
the defendant, Downs, knew that there were any funds in 
the hands of the executor after the payment of the debts of 
said Bozzle. We must take the exception as it is intended, 
and with reference to the facts disclosed in the report, and in 
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the case. Rea, as the executor of Bozzle, had, under the 
will of the latter, sold all the property contained in the resi- 
duary clause, except the land and negroes which were deli- 
vered to the defendant, the guardian. At the time he deli- 
vered over the land and negroes, a suit was pending against 
the executor, to recover a negro woman named Rose, and 
her issue, consisting of about thirteen in number, in six of 
whom the wards of Downs were concerned, and to meet the 
expenses of that suit, the executor retained in his hands, the 
sum mentioned. Was the defendant, Downs guilty of any 
negligence in leaving in his hands funds to the amount he did, 
to meet the expenses of that suit? We think he was not. If 
a bill had been filed by the guardian, to draw out of the 
hands of the executor, the funds of his wards, upon its ap- 
pearing that such a suit existed against the executor, the lat- 
ter would be entitled to retain in his hands, a sum sufficient 
to meet the probable expense of defending it ; and if it had 
been a money demand, to pay such judgment as might be ren- 
dered against him. Considering the nature of the suit and 
its importance, both to the estate and to the children, a Court 
of equity would have allowed the executor to retain in his 
hands, a sum at least equal to that left with him by the guar- 
dian. Nor is the question altered by the fact, that at that 
time the executor was insolvent, or in failing circumstances ; 
his right to retain was the same. Nor does it alter the ques- 
tion, that he never paid the cost: that is a matter between the 
plaintiff in that suit and the executor. The question before 
us is, was the defendant Downs, the guardian, guilty of neg- 
ligence in doing that which a Court of Equity would have al- 
lowed him todo. We cannot say he was guilty of any negli- 
gence in the matter. 

The exception is sustained, and the report to be reformed 
accordingly. , 
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JESSE WARD against JAMES WARD. 


Relief may be prayed in the alternative and granted where the first ground 
set forth on the bill, is not sustained. 


Cause removed from the court of Equity of Watauga coun- 
ty by consent at the Spring term 1854. 

The facts of the case sufficiently appear from the opinion of 
the court. 

Neal for the plaintiff. 

Mitchell for the defendant. 

Nasu C. J. The proofs offered by the complainant do not 
sustain the allegations of his bill, as to the specific relief asked 
for. The allegation is, that the plaintiff sold the land in ques- 
tion, to the defendant conditionally ; the condition being that 
if the purchase money was not pai:! at the time specified, the 
conveyance was tobe void. The deed upon its face is abso- 
lute: the purchase money specified,—$300. 

The defendant positively denies the allegation, and insists 
that the sale was an absolute one, and without any condi- 
tion whatever, either expressed or implied. The only wit 
nesses who bore out, in full, the charge in the bill, as to the 
condition, are Shull and Mrs. Moss. The testimony of the 
latter is such that we can place no confidence in it. She 
states she was present when the contract was made, that she 
attested the bond as a subscribing witness, and that it was 
made payable in three years. The bond is prod uced and she 
is not a witness to it, and instead of three years credit, it was 
five years. We can put no reliance on the recollection of a 
witness whose memory is.so treacherous. We repeat therefore 
that the plaintiff has failed to sustain the allegations in his 
bill, by competent testimony. His allegation as to the parol 
agreement, is further weakened by the fact that the defend- 
ant gave his bond to the plaintiff for the purchase money : an 
instrument which is negotiable, and might have been nego- 
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tiated by him. The bill does not allege that the price agreed 
on was an inadequate one, and the answer states that it 
was a fair one, and the testimony sustains the answer. 
Neither does it allege that the the plaintiff was from imbecil- 
ity of mind, incapable of making a contract, but that his mind 
was so weak as to expose him to imposition, and importunity 
by those in whom he had confidence. None such is prov- 
ed ; on the contrary, the evidence proves that the price was a 
fair one. The plaintiff then is not entitled to the specific re- 
lief for which he prayed. 

The bill however, charges that no part or the purchase 
money has been paid, while the answer avers it has all been 
paid, and that upon a settlement had with the plaintiff, the 
bond was, by him, the plaintiff, surrendered to the defendant, 
and he produces it, appended to his bill. The bill is framed 
in the alternative. If the plaintiffis not entitled toa reconvey- 
ance of the land: he prays that the defendant may be decreed 
to pay him what is due upon the bond, and concludes with a 
general prayer. The old bill in chancery, did not contain any 
special statement ofrelie , but only what is called the prayer. 
for general relief, namely, “that your orator may have 
such relief in the premises as the nature of the case may re- 
quire, and to the court may seem fit :” but the uniform prac- 
tice now is to insert a special prayer and to conclude with a gen- 
eral prayer. If it be doubtful to what relief the plaintiff is enti- 
tled, he may frame his prayer in the alternative, to have the 
one relief or the other, as the court shall decide. Mitford 389 
1 Dan. ch. pr. 260, 366. And in this manner, the plaintiff 
has shaped his prayer for relief. After praying that the deed 
may be delivered up to be cancelled, the bill proceeds “ or that 
your Honor would orderand decree that, the defendant, James 
Ward, pay the amount ofthe bond aforesaid, with interest there- 
on for three years after the execution of the deed aforesaid.” 

The prayer for the rescinding of the contract by delivering 
up the deed of conveyance, is clearly within the jurisdiction 
of a court of Equity—and the plaintiff could sue only in this 
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Court—and having thus obtained jurisdiction, the Court will 
proceed to do justice between the parties in all the matters 
growing out of it, and made a subject of complaint in the bill 
and for which relief is asked. Adams Eq. in note 309. Upon 
this point the bill seeks an account; the answer objects to the 
account on two grounds—the first is, that he has fully paid 
off the bond—and secondly, that upon a settlement with the 
plaintiff, the bond was surrendered up to him. As to the 
payments, they can be ascertained in thiscase only by a re- 
port, and as to the surrender of the bond, that was obtained 
under circumstances of such suspicion as not to carry full 
conviction. The defendant, in his answer, avers that he and 
the plantiff had a settlement about the first of April, 1840, 
and he claims the benefit of the act of the General Assembly, 
limiting the time of the bringing of actions, and also of the act 
raising the presumption of payment or abandonmet of any con- 
tract, agreement or other equitable interest. The act pro- 
vides that the presumption of payment, or abandonment 
shall arise within ten years after the right of action on the 
same accrued. Rev. Stat., ch. 65, s. 18, 14. The bill in this 
case was filed the 19th of March, 1850—so that ten years had 
not elapsed between the alleged settlement and the filing of the 
bill or the issuing of process. In Alston and Mebane, ante 18, 
the Court decided that the lapse of nineteen years and eleven 
months after the action should have been brought, without a 
reference to a statute of limitation or rule of presumption, will 
authorize the Court, viewing it as a matter of fact, to declare 
that there has been a settlement or abandonment of the claim. 
In that case there were very strong circumstances sustaining 
the payment or abandonment of the claim—here all the atten- 
dant circumstances tend to rebut it. The complainant is a 
weak-minded man, resided with his brother, the defendant, 
eight or nine years before the contract was made, contin- 
ued to reside with him several years thereafter, and no wit- 
ness was called to the settlement. These circumstances, so 
far from satisfying the Court, that, as a mere matter of fact, 
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the settlement did take place, throw such suspicions over the 
whole transaction, that we could not declare there was any 
such settlement or abandonment. As to the ordinary statute, 
limiting the bringing of actions, it does not apply to suits in 
Equity. 

It must be referred to the clerk to report the amount of the 
bond in principal and interest, and any payments made by 


the defendant or any set off he may have. 
Decree accordingly. 





THOMAS JONES AND OTHERS against L. D. PERKINS AND 
OTHERS. 


Whether acourt of Equity will reform a deed of gift ofa slave, so as to give 
a feme covert a separate property therein, upon the ground that the 
draughtsman mistook his instructions, such instructions not being in 


writing. Quere? 
But certainly it will not do so, unless the mistake is admitted in the answer, 


or established by clear and convincing proof 

CavsE removed from the Court of Equity of Caldwell 
County, at the Spring Term, 1854. 

The bill alleges that the negro woman in question was the 
property of Thomas Jones, the plaintiff, who put her into 
the possession of his daughter, Mrs. Gill, and her husband ; 
that afterwards, the husband having become embarrassed in 
his circumstances, Jones, the father of Mrs. Gill, applied to a 
highly respectable practicing attorney, and directed him to 
draw up an instrument to secure the property to the wife, 
Mrs. Gill, for life, with a remainder to her children, in sucha 
manner that her husband could not control it or his creditors 
reach it for his liabilities: that in pursuance of these instruc- 
tions the said attorney prepared for him and he executed the 
following instrument : 

“ Know all men by these presents that I, Thomas Jones, of 
the County of Caldwell and State of North Carolina, for and 
in consideration of my natural love and affection for my 


daughter, Elizabeth Dogan Gill, wife of William L. Gill, do 
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give, grant, bargain and sell to her, my said daughter, and 
her heirs forever, one negro girl, Louisa, about ten years old, 
valued about three hundred and seventy-five dollars, to be 
my said daughter’s own right and property during her life, 
and at her death, the said Louisa and her increase, to belong 
to the heirs of my said daughter, Elizabeth Gill, as their own 
right and property, subject to their own use and control to 
be disposed according to their own free will and pleasure. 
In witness my hand and seal, 6 November, 1845.” 

The plaintiffs, who are the said Thomas Jones and his 
daughter Mrs. E. D. Gill and her children, insist that by a 
proper construction of this instrument, a sole and separate use 
in the said property is raised to the wife with a remainder to 
her child: en ; but if the Court should be of opinion that such is 
not the proper meaniug, they pray that the Court may order 
and allow that the same may be reformed so as to effectuate 
the intention of the parties. They allege that the defendants, 


who are judgment creditors, are about to have the property 
sold under execution for the satisfaction of their debts; and 
they further pray for an injunction and general relief. 

The defendants answered, except William L. Gill, as to 
whom there was judgment pro confesso. Replication, com- 
missions and proofs ; and being set down for hearing, the 
cause was transmitted to this Court. 


Gaither for plaintiffs. 

Avery for defendants. 

Pearson, J.—There was no written agreement beween the 
parties, or written instructions to the attorney, who drafted 
the convey ance by which the alleged mistake can be shown. 

Assuming that a Court of Equity has jurisdiction to reform 
a deed without some written evidence, it will certainly not 
do so, unless the mistake is admitted by the answer, or is es- 
tablished by clear and convincing proof; especially in cases 
where the conveyance is required by statute to be in writing. 

For, although, under this rule, some few cases of apparent 
hardship may occur, which the Court cannot relieve, it is bet- 





AUGUST TERM, 1854: 





Jones and others v. Perkins and others. 





ter that it should be so, than producea general inconvenience 
and insecurity in the enjoyment of rights, by permitting a 
deed, under which property has been held for many years, to 
be upset and the property transferred to’others, upon mere pa- 
rol testimony, which is not of the character above indicated. 

The plaintiffs have failed to establish the two most impor- 
tant allegations of their bill, i. e. that the attorney who drafted 
the deed was instructed, at the time he was employed, “to 
write it so as to secure the negro for the separate use of the 
wife, in such a manner that the husband could not control it, 
or his creditors reach it for his liabilities, with remainder to 
the children of the wife.” The proof is that the attorney was 
instructed by the plaintiff, Jones, to draw “a deed of gift to 
his daughter and her children.” 

The other allegation, which the proof does not establish, is, 
that Jones had reason to fear that his son-in-law, Gill, “ was 
in doubtful circumstances and not doing well.” The weight 
of the evidence leads us to the conclusion, that in 1845, when 


the deed of gift was executed, Gill was in good credit and 
doing a prosperous business, and that his circumstances did 
not become doubtful until some time in the year, 1849. 

The bill must be dismissed with costs as to the defendants, 
Perkins and Avery. 


_-—— 


EBZAN LOVE against PHILIP H. NEILSON. 


The Court of Equity having obtained jurisdiction upon the question of the 
specific performance of a contract to convey land, though it should refuse 
the relief prayed for, because the contract was not in writing, yet under 
the prayer for general relief, will decree an account for improvements 
made on the land under such contract. 

Cause removed from the court of Equity of Madison coun- 

ty at the Spring Term, 1854. 

The allegations in the bill were that the defendant owned 

a water power and site for a saw mill on the French Broad 

river, and that it was agreed between them by parol that 

plaintiff should build a saw mill at this site at the joint ex- 
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pense of the two, the plaintiff giving his personal attention 
and oversight to the work, and defendant to make no charge 
for the work of his hands—that the plaintiff had the work 
done according to the contract and paid towards its accom- 
plishment $438, and the defendant $266, as was ascertained 
by a settlement thereafter had between them, (which is al- 
ledged to be in the hand writing of the defendant, and is filed 
as an exhibit.) The plaintiff father alledged that he had ful- 
filled his part of the contract, and had called on the defen- 
dant frequently to comply with his part thereof, by making 
the conveyance for one half as he had agreed to do, but that 
he has utterly failed to comply with his bargain as set forth 
above, and that he has got the sole and exclusive possession 
of the said mill, and is working and using the same as his ex- 
clusive property, and refuses to let plaintiff come into joint 
possession with him thereof, and altogether denies that plain- 
tiff has any right or property therein. 

To meet the requirements of the statute asto the necessity that 
he should show some note or memorandum in writing of the 
said contract, the two following letters were set forth in the 
bill, viz: 

“March 26th, 1853. 
“Mr. Eszan Love: 

“Mr. Smith informs me that you wish to buy nfy half of 
the mill: as [throw no obstacle in your way about the mill, 

ou may have it for three hundred dollars; say you pay me 
$200 in lumber, and credit my account with $100 as agreed 
with Mr. Smith. I allow you halfan acre of land with the 
mill fer the use of the miller, and give a bond to make a title 
as soon as the last payment is made.” (Signed by the de 
fendant). Also the following: 


“ March 31st, 1853. 
“You can have the mill on the terms agreed with Mr. 
Smith. An halfacre of ground beginning at the mill, coming 
down, and paid for in lumber.” [Signed by the defendant.] 
And it is further alledged that these letters relate to a contract 
made with a Mr. Samuel Smith as the agent of the defendant 
by which it was agreed that plaintiff’ should have the whole in- 
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terest in the mill by paying $300 to defendant in lumber, and 
farther should have half an acre of land with the mill: that 
the letter of 26th of March was a proposal to modify this con- 
tract which plaintiff having refused to accede to, the letter of 
3lst was written to recognize and aftirm the contract as made 
with Smith. 

Ile prays for a specific performance of the contract and for 
general reliefas follows, “and that your orator shall and may 
have such other reliefs the nature of his case shall and may re- 
quire and shall be according to equity and good conscience.” 

At the term to which process was returned the defendant 
appeared and pleaded in bar of plaintiffs right to re 
cover, the Act of Assembly made and passed in the year 1819, 
making void all contracts aliout land, unless such contract 
shall be put in writing. The cause was set down for hearing 
and removed to this court by consent. 


NV. W. Woodfin for ag 
Bynum and J. W. Woodjin for defendant. 


Battie, J. The defendant’s plea must be sustained, unless 
the letters written by him to the plantiff on 26th and 31st of 
March 1853, contain the terms of a contract for the sale of 
one half of the mill-site and mill, mentioned in the bill, suf- 
ficiently certain to entitle the plantiff to a specfic execution 
thereof in this court. It is manifest that they do not—the 
letters taken together amount at most, to a mere offer b 
the defendant, to sell to the plantiff his half of the mill, 
but there is nothing in them, or either of them, from which 
it can be inferred, that he had contracted to convey to the 
plautiff the other half of the said mill. The plea must 
therefore be sustained, so far as the bill seeks a convey- 
ance of one half of the mill and the appurtenances. 

But upon the authority of Baker v. Carson, 1 Dev. and 
Bat. Eq. 381, and Aldea v. Griffin, 2 Dev. & Bat. Eq. 9, we 
think that the plaintiff is entitled, in this Court, to be paid 
for the improvements which, under his contract with the de- 
fendant he, by his work and labor, put upon the defendant’s 
land. Asto obtain this, he is entitled to answer from the de- 
fendant, and, as the answer cannot be filed in this Court, the 
cause must be removed to the Court below for that purpose. 
See Smith v. Konegay, ante 40. 

Decree accordingly 
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ADMINISTRATORS AND EXECUTORS. 


1. A charge by an exccutor fowQgrsona! services, in travelling 
on the business of the estate, In addition to a charge for the 
actual expouses of the journey, cannot be allowed an execu- 
tor: inssuuch, as his commissions are allowed him for the 
very purpose of compensating for personal services, bestowed 
on the estate. Morris v. Morris, 326. 

2. When property is bequeathed to the separate use of A during 
her natural life, free from the control and not subject to the 
debts of any future husband, with a limitation over to such 
child or children, as she may leave surviving, and if she die 
without leaving child or children, to such child or children of 
B as may be living, and no trustee was appointed: Held, 
that C, the executor under the will, became trustee, and is 
responsible for the forthcoming of the property at her death. 
Tinnin v. Womack, 125. 


See ATTORNEY’s FEE. 


ADVANCEMENTS. 

1. Where a fund is directed by a will to be equally divided 
amongst children, interest will be charged on advancements 
out of that fund, whenever it is necessary to make the divi- 
sion equal. Daves v. Haywood, 253. 


2. Under our act of distribution, advancements made by intes- 
tate mothers, as well as intestate fathers, are required to be 
brought into hotchpot. Gifts made to grand children are 
not required to be thus brought in. bid. 


ALIMONY. 


See Divorce. 
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ATTORNEY’S FEES. 


Where an executor claims for attornics’ fees and other ex- 
penses, 1 defending a suit against the estate, they will be 
allowed, provided the defence ought to have been made, 
and that inquiry was directed to be made by the Master. 
Poindexter v. Gibson, 44. 


AUCTION. e 
See DAMAGES. 


BASTARD. 
See DistTRIBUTIONS. 


BEQUESTS, DEVISES, &c. 

1. A will of realty and personalty is construed as if executed 
immediately preceding the death of the testator, unless the 
contrary appears from the will itself. Gwyn v. Gwyn, 145. 

. Where a person by his will, gives Lis slaves their freedom, 


with directions to his executor to remove them from the State, 
and gives also to those slaves a sum of money, and one of 
them, a female, accepts the gift, and is.preparing to go, but 
is prevented by her death from doing so, her representative is 
entitled to recover her share of the money. Alvany v. Pow- 
ell, 35. 

8. Removing from the State is not a condition precedent to 
emancipation, but is a condition subsequcat: by the non-per- 
formance of which the newly acquired freedom may be for- 
feited. And so of the capacity to take property. did. 

4. Where a bequest is made to a female slave of her freedom, 
and a sum of money, and she dies, her children, whether she 
was married according to law or not, are entitled to the money 
thus bequeathed. bid. 

5. A bequest of money “to all my negroes, that I have or may 
have at my death,” does not give an original share to a child 
with which one of the female slaves was pregnant at the time 
of the testator’s death. bid. 

6. A bequest to R. of “negroes, &c., during her widowhood, 
and @ sorrel mare, &c., to dispose of as she may think pro- 
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per.” Held, that the latter expression does not apply to the 
slaves; as to them she did not take an absolute estate. Cor- 
bitt v. Corditt, 114. 

7. The word “heirs,” when used generally, in reference to per- 
sonal property, means those, who take by law or under the 
Statute of Distributions. bid. 

8. A Court of Equity has no jurisdiction in cases of partition, 
unless the parties are tenantggiy common. bid. 

9. Where a fund is given for two purposes, one for the educa- 
tion and support of children, and the other for their better 
advancement in life upon their arriving at age, and where it 
does not appear from the will, that if the former purpose 
should become unnecessary as to one or more of the children, 
that the latter purpose should fail also, the division must be 
equal without regard to inequalities in previous expenditures. 
Poindexter v. Gibson, 44. 

10. Where there is a devise of land to A’s heirs of a certain 
name, it is good, though A be living, and takes no inter- 
est therein Lee v. Foard, 125. 

11. If A disposes of said land, receiving money and bonds in 
payment therefor, and dies, the purchaser may file a bill to 
have his bonds in the hands of A’s administrator surrendered, 
and have an account as to the assets. bid. 


CHAMPERTY. 


A contract between a father and son, made during the penden- 
cy of a suit against the father, whereby the son agrees to de- 
fend the suit for the father, in consideration of receiving a 
part of the property in controversy, in case of success, is 
void, as coming within the prohibition of the common law 
against champerty. Barnes vy. Strong, 100. 


CHEROKEE LANDS. 
See Insunction, 2. Partners 4. 


COMITY OF STATES. 
See Domrcrt. 
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COMMISSIONS, COMPENSATION, Kc. 
See Apm’R AND Ex’r, 1. 


CONTINGENT REMAINDER. 

A bequest to J., “to go to her after her hushand’s death, and if 
she dies before him, I ailew her part to go to her sons, (naming 
them) when they come to the age of twenty-one” passes a 
present right to be enjoyed.ag-the death of the husband with 
a limitation over to the sons, in the event of her dying before 
her husband. Culbertson v. Frost, 281. 


See Junrrspiction. 5. 


CONTRIBUTION. 
See Lecacigs, i. 


CO-SURETIES. 

1. Where A and B were co-sureties on an administration bond, 
and being sued upon the same by one of the next of kin, and 
while the suit was pending compromised the same by the 
payment of $1100 each, under the advice of counsel and 
from an honest belief that both were liable to a larger sum 
on account ot the devastayit and insolvency of their princi- 
pal, and it is afterwards discoveied that B, who had aduinister- 
ed on the estate of the principal, uad, by a misaporehension 
of law, but acting under legal counse!, and in good faith, er- 





roneously given up assets of their principal to another claim, 
which, if they had been held by him, would have saved them 
both from loss by this suretyship, yet it was held that A eould 
not sustain a bill to throw the whole loss on B, there being no 
evidence that B had concealed from A the fact of having thus 
parted with the assets and not making any allegation of fraud 


or imposition on the part of B. Drancen y. Medley, $13. 
The rule, that a party must establish his judgment at law, 
before he can come into equity, is confined to cases where @ 
creditor seeks the aid of a court ot equity in the collection 
of his debt on the ground of imposing on an equitable imter- 
est, the liability which would attach at law, on a correspond- 
ing legal interest. It does not apply to the case where a 
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surety has paid money for his principal, and seeks to enjoin 
an execution on a judgment against him, in favor of such 
surety, the latter being out of the State, and insolvent. In 
such a case the surety is entitled to relief, though he did not 
pay the money until after the suit against him had been com- 
menced, and therefore could not have pleaded it at law as a 
set off. Brittain v. Quiet, 328. 


DAMAGES. 

The amount of damages accruing upon the resale of property, 
which resale was made necessary by the bidder at a former 
sale not having complied with the terms of such sale, is too 
uncertain a question to be disposed of in a Court of Equity, 
and should be left to the proper tribunal, a Court of Law. 
Anderson v. Arrington, 215. 


DEMURRER. 
See Practice 2. PLeaptne 9. 


DEEDS. 

1. A release of interest endorsed on a note which was never 
delivered to the releasee is inoperative. Daves v. Hay- 
wood, 25%. 

2. Whether a Court of Equity will reform a deed of gift of a 
slave, so as to give a feme covert a separate property therein, 
upon the ground that the draughtsman mistook his instrue- 
tions, such instructions not being in writing. Quere? Jones 
v. Perkins, 339. 

But certainly it will not do so, unless the mistake is admitted 
in the answer, or established by clear and convincing proof. 
Ibid. 

3. Where a deaf mute had made a bequest of slaves, and di- 
rected one of the witnesses to keep it, and have it recorded, 
but on the next day, took back the will and executed a deed 
of gift, which was taken possession of, and carried away by 

, the same witness without objection from the donor, but with- 

” out any particular instructions, held that this was a delivery 
of the deed of gift. Barnett vy. Barnett, 221. 
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4, The ancient doctrine thet persons born deaf and dumb were 
ta be considered e3 wdivis, bas been abendoned in modern 
tics, aad the tegal eapaczty of such persons fully recog- 
used. fdid. 

DECREE. 

See JURISDICTION, 5. 


DELIVERY. 
See Duep, 2. 


ISTRIBUTION. 

A bastard dies intestate, leaving the daughter of a bastard 
brother, born of the same mother, his next of kin, and a 
widow; it was Ae/d, that the widow was only eutitled to one- 
third of the husband’s persoral estate, and the davghter of 
his basiard brother to two-thirds. Coor v. Starling, 243. 


DIVORCE. 

1. No appeal will lie from an order of the Court of Equity un- 
der the act of 1852, allowing alimony, pendente lite, to the 
wife, who sues for a divorce and alimony. Harp v. Harp, 118. 

2. In a petition for a divorce, it is not necessary to negative the 
fact of the petitioner’s receiving the offending party to conjugal 
embraces after coming to a knowledge of the adultery com- 
plained of, this being a ground of defence. Especially is it 
unnecessary to negative this fact, where the prayer of the 
petition is only for a separation from bed and beard and for 
alimony. arp y. Earp, 239. 


DOMICIL. 

Where one domiciled in Mississippi dies and leaves property in 
this State his administrator shall pay the debts due by him 
in this State, although by the laws of Mississippi the proper- 
ty, had it been there, would have gone te the wife. Moye 
v. May, 34. 


EMANCIPATION. oO 
1. Emancipation, followed by immediate removal from the State, 
is not forbidden by our laws. But where it is provided in a 
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will, that certain slaves shall heave their own time, and may 
work or not, as they see proper, having the care and protec- 
tion of a nominal master, and a fuad for their support and 
maintainance, such a state of qualified slavery ‘s regarded by 
the Court as unlawful, and the bequests void. Thomas v. 
Palmer, 249. 

2. Upon a direction in a will to emancipate a female slave, 
either immediately, or at a future time, after a temporary 
enjoyment of another, the issue of such female slave must, 
when nothing to the contrary appears in the will, follow the 
condition of the mother, and be emancipated also. Caffey 
v. Davis, 1. 

See Bequests, Xe., 2, 3, 4, 5. 


ENTRY. 


1. An entry, calling for ‘a chesnut tree, in a known line as a 
beginning corner, and lying on the head waters of Elk 
Creek, and between the lands of other persons,” is sufficient- 
ly certain to sustain a grant on it. Horton v. Cook, 270. 

2. Where A makes an entry which loses its priority by the 
lapse of time, and B makes another, which is also permitted 
to lapse, both stand on the same footing, under the act of 
1850, and A having got a grant after B’s entry lapsed, it 
was held to be good. bid. 


ESTOPPEL. 


1. Where a petition was pending in court for the partition of a 
tract of land between tenants in common and after an order 
is made appointing commissioners to divide the land, but be- 
fore they have made their report, one of the partitioners sells 
and conveys his undivided interest, such purchaser is privy 
to the suit and is bouad by the judgment of the court con- 
firming the partition made by the commissioners although 
such report and confirmation is after his purchase. Coble y. 
Clapp, 173. 

2. Where one of the tenants in common, after a partition 
is made by commissioners and a judgment is entered con- 
firming their report, conveys his interest by deed, describing 
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the same as an undivided half of the whole tract, as it was 
before it was divided, the grantee is not estopped by such 
description, so 2s to subject him to a re-partition of the land. 
Lbid. 


EVIDENCE. 

1. Where one is made a party to a bil! in Equity, pro FORMA, 
but has no interest in the questions involved in it, he may be 
examined as a witness by tue adverse party. 

Wilson v. Allen, 24. 

2. Where an administrator DE BoNIs NoN of a testator, who has 
no interest under the will, is examined in behalf? of a legatze, 
and his deposition read, this is no equitable discharge of the 
principal defendant, who claims by a deed of gift from the 
testator, which is attacked for fraud. bid. 

2. In weighing the testimony of witnesses as to value, damages, 
&ec., it is not necessarily erroneous to take the average of 
several witnesses who have deposed to different ainounts. 
Wailing v. Burroughs, 21. 

8. Where a part of a parol trust was alleged to be, that certain 
slaves were to be conveyed to the plaintiff's daughters on 
their marriage, it was held, that the daughters had no such 
interest in the question, as to make it requisite or proper that 
they should be parties to the suit brought by their father. 
Lamb v. Pigford and others, 196. 

4. Held, further, that the daughters, and their husbands were 
competent witnesses in the cause. bid. 


See Insuncrroy, 8. 


FORTHCOMING BOND. 
See Lecacizs, 2. 


FRAUDS, STATUTE OF 

1. A part performance of an agreement for the exchange of 
lands, (as where the parties mutually exchange poscession,) 
will not dispense with the provision in the Statute of frauds, 
requiring such agreement to be in writing. 
Barnes v, Teague, 277. 

















INDEX. 351 


2. A defendant is entitled to the protection of the Statute, 
where he claims it by plea or answer, though he admits the 
parol contract as alleged by plaintiff’s bill. bid. 


FRAUD. 


1. Where a father, having made a voluntary deed of gift to a 
daughter, in order to “upset the same, has the property levied 
on, and sold for his debts, bought in by his agent, and by his 
direction, it is conveyed to the other children of the donor, 
(the father) these last holders will be declared trustees for 
the original donee (the daughter.) Uzzle v. Wood, 226. 

2. Where a creditor fraudulently removes his debter with an 
intent to hinder and delay the surety in the collection of 
such sum as he might have to pay for such debtor, a court of 
Equity will enjoin him from collecting the debt out of the 
surety. Smith v. Hays, 321. 


GUARDIAN. 


1. Where a guardian, with means in his hands, amply sufficient 
to educate his ward, altogether fails to have him sent to 
school, or in any manner instructed, but permits him to hire . 
his own slaves and rent his own land and to carry on the 
business of farming, during the last three years of his minori- 
ty, during which time, he becomes indebted almost to the 
value of his estate, and on the day of such ward’s arrival at 
age, seeks him and obtains a release from him, without mak- 
ing any exhibit of items, and, without, in any manner, ac- 
counting with his ward; held, that such conduct amounts to 
gross neglect and abuse of his trust, and that in accounting 
in this Court, every inference is to be made against such 
guardian. Boyett v. Hurst, 166. 

2. Held also, Tnat a guardian, thus acting, was aceountable to 
his ward for the full value of the hires of his slaves, and the 
rent of the land, but not being able to procure a bond, which 
the guardian hdd taken from the ward, with a surety thereto, 
and which had been syrrendered to him, on the settlement 
above mentioned, the ward was not in a situation to have re- 
lief in this respect. bid. , 

2 


a 
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3. Where a guardian, thus grossly abusing his trsut, claims a 
credit for $500, for his ward’s expenditures, and files no ex 
hibit: of the items of these expenditures, «nd dees net make it 
appear that they were proper, suck credit will not be allowed 
him. bid. 

4. Where the guardian lent the money of his ward to a tra- 
ding firm, composed of two pertners, whe both became insol- 
vent at the same time, and from the same causes, no security 
having been taken besides the names of the two partners, 
it was held, that the guardian was accountable for the money 
thus loaned; notwithstanding at the time of this loan, the 
partners were considered as entirely solvent, and their failure 
was sudden and unexpected. Ibid. 

. A guardian who permits a sum of money, belonging to his 
wards, to remain in the hands of the executor of the estate 
from which the money is coming, to enable him to defend a 
suit which is pending against that estate, in which suit the 
wards are materially interested, (the amount thus retained 


not being greater than their proportion) cannot be subjected 
to the payment of the samo, on the grounds of negligence : 
although the executor never paid any portion of it towards 
these expenses, and although such executor became wasteful 
and intemperate within the knowledge of the guardian, and 
the money was finally lost by the misconduct aud insolvency 
of the executor. Matihews v. Downs, 331. 


HEIRS. 
' See Bequests, &e., 11. 


HUSBAND AND WIFE. 


1. Where a legacy is given to a trustee, for tie use of a mar- 
ried woman, who died without having received the same, the 
personal representative of the husband, who survived: the 
wife, but who also died without having received the wife’sleg- 
acy, is entitled to a decree for the same, agains) the wife's 
administrator. Coleman v, Halloweii, 204. . 

2. A wife who survives her husband} is extitled to her equite- 
ble choses in action, that have uot been reduced to possession. 
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by her husband, although he may have assigned them by deed 
bona fide, ond for value. Arrington vy. Yarborough, T2. 


Vide Star. Lim. 1. 


IMPROVEMENTS. 

Where a person enters upon land under a parol contract of pur- 
chase, which is noi performed, the purchaser is entitled for 
improvements made on the land while occupying it under such 
contract. Thomas v. Kyles, 302, 8. P. Love v. Neilson, 339. 


INJUNCTIONS. 

1. Where it was alleged that a certificate for a pre-emption claim, 
in Cherokee, was obtained from the commissioners appointed 
under the act of 1850, by false swearing, and the purchaser 
of such claim, who obtained a grant by virtue of such certifi- 
cate, answers that he purchased the same for a valuable con- 
sideration, without knowledge of the alleged perjury, an in- 
junction obtained to restrain the grantee from taking posses- 
sion under a recovery in ejectment must be dissolved. Hvans 
v. Lovengood, 298. 

2. It is no ground for refusing to entertain a motion to dissolve 
an injunction, that one of the defendants, in the bill, has not 
answered where it appears that such answer, if it had been 
obtained, could not affect the rights of the party enjoined. 
Tid. 

5. Upon & motion te dissolve an injunction, an allegation in the 
bill which is evaded, and not responded to in the answer, is 
taken to be truc. Wilson v. Hendricks, 295. 

4. lt is no ground for refusing to entertain a motion, to dissolve 
an injunction that one of the defendants in the bill has not 
answered, where it appears that such answer, if it had been 
obtained, could not affect the rights of the party enjoined. 
Ibid. 

5. In a bill for an injunciion to restrain a person who is in the 
possession of a tract of land, under an adverse claim of title, 
from cutting and carrying timber off of such land, it is not 
sufficient for the plaintiff to allege that the act complained 
of will be productive of irreparable injury, but the allegation 
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* must be attended with such a statement of facts, as will ena- 
ble the Court to see that such would be the result. Bogey 
v. Shute, 180. 

6. In a bill for a special injunction, to stay the cutting of tim- 
ber, it is necessary that the plaintiff should set forth, not 
only that the threatened injury would be irreparable, but he 
must show how it would be so. Thompson v. Williams, 176. 

7. In a contest between two, for a tract of land, each claiming 
the legal title, and the one in possession is cutting down tim- 
ber, and building in the ordinary course of agriculture, the 
Court of Equity, will not stay the operations of him in pos- 
session, upon the ground, merely, that he is insolvent. Ibid. 

8. Where a bill for an injunction alleges that.a note has been 
paid off, and agreed to be surrendered, and that it was never- 
theless assigned to another, and it appears from the answer 
that an obligation containing the terms of the agreement, 
was in the plaintiff's possession, which was to stand in lieu of 
the note, if not surrendered, and the bill does not set forth 
said obligation, nor offer to surrender it, the injunction will 
be dissolved. Woodfin v. Johnston, 317. 

9. Where property has been seized under an order of seques- 
tration, to prevent a removal and hired out, the owner for 
life, (from whom it was taken) is entitled to these hires and 
the Court of Equity will so order. Rowland v. Partin, 257. 


See Fraup, 2. 


INTEREST. 
See ADVANCEMENTS, 1. 


JUDGMENT. 
See Estopret. Co-SuRgrTIEs, 2. 


JURISDICTION. 

1. Where a debtor makes a conveyance of land with intent to 
defeat his creditors, and they proceed to have the land sold, 
treating the conveyance as void, under the Statute, 13 Eliza- 
beth:, Qne, who becomes a purchasor and takes a. sheriff's 
deed has no right to call on a court of Equity to have the 

















to 


4, 


5. 
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fraudulent deed brought in and cancelled, ugen the ground 
of removing a cloud from his title. Thigpen v. Pitt, 49. 


. A will cannot be corrected by evidente of mistake, so- as to 


strike out the name of one legatee, and i that of another, 
inadvertently omitted by the drawer or topyer. - Yates v. 
Cole, 110. 


. Where a decree rendered in the Court. of Equity has not 


been executed by the neglect of the parties to proceed under 
it, and their rights are about to be embarrassed by subsequent 
events, and it appears that such decree is reasonable and just, 
a bill to enforce such decree will be entertained, and.a new 
decree made in aid of theformer one. Wrightv. Bowden, 16. 
The Court of Equity having obtained jurisdiction upon the 
question of the. specific performance of a contract to convey 
land, though it should refuse the relief prayed for, because 
the contract was not in writing, yet under the prayer for 
general relief, will decree an account for improvements made 
on the land under such contract. Love v. Neilson, 339. 
Where an estate in slaves is given to A, but if he should die 
without leaving a lawful child, then to his sisters B and.C.— 
And A sold the slaves to one, with notice of the contingent 
interest of the sisters, who removed them out of the State, 
and sold them during the life timeof A, held.on the death of 
the brother without a child, that the sisters were entitled to 
their remedy in Equity, the defendant being looked upon as 
the legal owner at the time he removed them, and the plain- 
tiff’s contingent interests having only become absolute after 
that event. Sanderford v. Moore, 206. 


See ImpROVEMENTS. 


LEGACIES. 


1, 


Contribution, te make up the share of a child, born after the 
execution of his father’s will, under thepact of Assembly of 
1808, must be made by the lega in proportion to their 
respective interests under the will, rated as of the time when 
the estate was settled, or should have been settled, by the exec-. 
utor, bearing interest from such time.+ Johnstoniy. Chap*’ 
man, 130. 
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2. Where propediiy is given to one, with the absolute power of 


disposing of the same, with a limitation over in the event of 
the first taker dying intestate, or without children, or without 
disposing cf the a the executor has ne right to demand 
a forthcoming bord for the property, to meet such a contin- 
gency. Pelham v. Taylor, 127. 


8. Where an assignment of a legacy was made by deed, and an 


executor after such assignment, but without notice of its ex- 
istence, takes the note of the legatee, who is insolvent, for 
property of the estate, without security, and pays debts for 
him, with an understanding that these suis are to be deduct- 
ed from the part coming te the legatee. Held, that the ex- 
ecutor was entitled to such credits. Wal’ston v. Braswell, 137. 


4, Heid, further, that registration of such a deed of assign- 


ment of is ndt sufficient notice to charge the executor. Ibid. 


LIMITATIONS, STATUTE OF 
1. Where a father having made a voluntary gift io a daugnter, 


in order to upset the same, has the property levied on and 
sold for his debts, bought in by his agent, and he has divec- 
tion conveyed ‘o the other .children of the donor, it was held 
that the fact, that the husband of the first donee (the daugh- 
ter, had the property in his possession, when it was levied upon, 
will not prevent the wife from asserting her cause of aciion 
after three years, nor her administrator after her death, the 
suit having been brought within the time allowed io femes 
covert, under the act of limitation. Uzzle v. Wood, 227. 


2. Where-an administator pleads to a bill the act of Assembly 


limiting the the time of bringing suits against an administra- 
tor, &c., to two years from the time of the qualification of such 
administrator, Xc., Rev. Stat. eh. 42, Sec. 16, 17, he is 
bound to show clearly, by proof, that he advertised within 
two months, at moregthan one public place, or his plea will 
not amount toabar. @liliam y. Willey, 128. 


. * 
MENTAL INCAPACITY. 
"See Dreb, 3. 
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PAROL PROMISE TO INDEMNIFY. ™ 


Where a guardian of certain infants, Who held property inde- 
pendently of their father, permitted the children, for several 
years, to remain with the father, and @llowed him to have 
the profits of their estate for keeping them, but at length, 
called upon the father for security for. the ensuing year; but 
told the person, signing the bond, as surety, that he would 
not lose, for the bond should be discharged by whai the father 
was to have for keeping the children, and.the children, during 
that year, were kept and supported by their fath@, it was 
held, that, the guardian should be compelled to eredit the 
bond with the price of the children’s board and maintainance 
for that year. Brinson v. Sanders, 210. 


PARTITION. . 
A Court of Eqnity bas no jurisdiction in cases of partition, tn- 
less the parties are tenants in common. Corbiti y. Corbitt, 114. 


PARTNERS. 


1. A copartnersbip had been established to purchase Cherokee 
lands, and to work them for mining, &c., as partners. One 
of the specifications in the agreemeat of copartnership, was 
that such disposition was to be “‘made of their property as a 
majority should deem advisable,” two of the parties having 
become insolvent, and a third nearly so, and all having aban- 
doned the work, and neglected the payment of the instalments 
for the purchase money, leaving the whole burden upon the 
fourth partner; neithes of these three partners has a right 
to complain in Equity, that the fourth partner, in order to 
relieve his sureties, has disposed of the land without the con- 
eurvence of a majority. Mea v. Vannoy, 283. 

. Especially has he no equity, agains? the purchaser from such 
fourth partner at a fair price, and Without notice of such 
equity. Lbid. - “4 @ 

3. All that he can ask, under such circumstanees, is fOr an acy 

count against bis copartner for the moncy received for these” 

jand, and for any toils, rents, or profits made in mining or by “4 

agrivul ural operations. , lbid« 





by 
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4. 


o 


be as 

ABC and D entered into a copartnership to purchase @ 
tract of land at thé Cherokee land sales, and to work the 
same for gold, &. A and B only gave bonds for the pur- 
chase money, with sureties, whom they procured. B, C and 
D left the country, and abandoned the work for several years, 
and gave no aid to A, either in working on the land or pay- 
ing the purchase money, but suffered him alone to be pressed 
for the debt. A, in good faith, to relieve his sureties, under 
the act of 1844, surrendered the land to the State, and after- 
wards, under another act, obtained from commissioners ap- 
pointed, under the act, a “pre-emption right,”. for the same 
land, and sold the same for a sum of money: Held, that 
neither the original partners, nor their assignees, could hold 
A to an account for this money. Rhea v. Tathem, 290. 


.. Where several persons enter into partnership to work a gold 


‘mine, the terms being, that each one should work personally 


or in case of sickness or indispensable business, should send 
one of his white family, and divide the gains daily: Upon 
an issue whether one had been received as a substitute on a 
particular day, what one of the partners said to such persons 
recognizing him in that character, in the presence of the oth- 
ers, without dissent from them, is competertt evidence. Reid 
v. Barnhardt, 142. 


PER CAPITA AND PER STIRPES. 


See WiLxs, 2. 


PLEADING. ; 
1. Where a bill sets forth that A bound himself to make a 


(2. 


‘ 


“good and sure title in fee simple,” aud refers to a bond 
which he filés, and Py may.be taken as a part of the will, 
and it appears from "that, that the obligation 1s “to make a 


good and lawful Warrantee deed,” any incongruity that there 
may be between theallegation and proof is obviated by this 
refef€nce in the bill. Lee v. Foard, 125. 

In a bill for an account of the profits of a mill, and for spe- 
cific performance of a contract to convey one half of the 
interest in such mill to the plaintiff, upon his being paid 

















INDEX. _ 859 


the excess of his advancements over the other partner (the 
plaintiff) the perscnal represenntative of the deccased joint 
owner, as we!l as his heirs at law, must be made a party de- 
fendant, the personal estate being primarily liable. Castel 
v. Strange, 324. 

3. A specific relief willbe granted under a general prayer, when 
such relief is consistent with the specific relief prayed, and 
according to the admitted facts in the case. Barnes v. 
Strong, 100. 

4. Relief may be prayed in the alternative and granted where 
the first ground set forth on the bill, is not sustained. Ward 
v. Ward, 354. 

5. Where it is alleged in a bill that the defendant had made his 
son a deed for a tract of land inconsideration of natural love 
and affection, and that the deed having never been registered 
was left with the father, the grantor, for safe keeping, and 
that after the sons death he destroyed it and the father ad- 
mits the conveyance, but says 1t really was ia consideration of 
an agreement to support the grantor and his wife for their 
lives, and that the bargain was subsequently rescinded: held 
that it was incumbent on the defendant to make good this de- 
fense by full proof, and tha failing to doso he would decreed 
to convey to the heir of the son. Thomas v. Kyles, 302. 

6. Where adefendaat demurs to a bill specially for the want of 
the proper parties, without setting forth in the demurrer the 
names of the persons who ought to have been made parties, 
the demurrer is defective, and ought to have been overruled on 
the hearing below. In this Court, however, the question having 
been brought up by appeal, it is competent to demur, ore 
tenus, on the same objection, as to parties; and such demurrer 
will be sustained, if the facts of the case make it proper so to 
decree. But the effect of sustaining such demurrer is not ne- 
cessarily to have the bill dismissed. It thay be remanded to 
the Court below for amendment. Caldweil v. Blackwood, 274. 

7. Where anestate, in slaves, is given to A., but, if he sh@uld die 


without leaving a lawful child, then to his sisters, B. and C., 


and A. died without leaving a child, but having sold the 
whole estate in the property to D., in a suit against ~ 
o 





ax. 








ee Pea to 


brought by the sisters, (the sale to D. being admitted in the 
pleadings,) it was held, not necessary, that the personal repre-- 
sentative, ef A., should be made a party. Senderford v. 
Moore, 206. 

8. Where a bill alleges-a secret trust and the answer is evasive 
as to auch allegation, yet if the testimony in the case clearly 
and distiactly disprove the allegation, the plaintiff will not be 
entitled to: have such trust declared, and the bill will be dis- 
missed with cosis. Cumpbell v. Smith, 156. 

9. Where there is a general demurrer to the whole bill, and 
there is any part of it, which entitles the plaintiff to relief, 
the demurrer will be overruled. Earp v. Earp, 239. 


PRACTICE. 


1, The Supreme Court will not entertain a bill of review (begur 
here) to review a final decree of this Court. American Bib. 
Soe. v. Hollister, 10. j 

2. A petition to rehear is too late after a decree has been sign- 
and passed. DMoye v. May, 95. 

8. Where a demurrer for the want of parties is sustained, the 
bill will not be dismissed, but stand over with leave to amend, 
and be trausmitted to the Court below, where the amendment 
will be made. Smith, Adm’r v. Kornegay, 40. 

4. When this Court sends down an issue to be tried in the Su- 
perior Court, and exceptions are taken to such trial, it is the 
proper practice for the Judge below to present the question 
raised to this Court, in order that the party objecting may 
have an opportunity of moving that the issue may be again 
sent. teed v. Barnhart, 142. 

5. Any matter, which has a bearing upon the right ot the plain- 
tiffs to a decree for an aecount, comes up at the hearing, 
when the decree foran account is asked for: But a matter 
of charge, e. i., what does or does not form a part of the 
fund ? or of discharge, cannot then be gone into and comes 
up Fegularly by exceptions to the report of the master. Do- 


tier v. Sprowse, 152. 
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PRIMARY LIABILITY. 
See Evipence, 1. 


PRESUMPTION OF SATISFACTION. 

A delay of 19 years and eleven months, to sue for a legacy con- 
sisting in stock, connected with the fact, that, suit had been 
brought for other legacies claimed under the same will and 
with the further fact, that the stock had been svld publicly 
and the procceds appropriated by the executor, who claimed 
as next of kin, authorises, a presumption of satisfaction 
or abandonment of the claim. Hamlin v. Mebane, 18. 


See Insunctiow, 2, 3, 4. 


PURCHASE IN TRUST FOR ANOTHER. 

i. Where a bill seeks to convert a purchaser of a slave at an 
auction into a trustee for the plaintiff, upon the ground that 
the purchase was made with the money of the plaintiff, and 
as his ageat, the legal title having been made to the purcha- 
ser, mere parol proof that the purchaser admitted tie trust, 
wili not be sufficient to entitle the plaintiff to relief. There 
must be proof of facts and circumstances, dehors the deed, in- 
consistent with the idea of an absolute purchase for himself. 
Clement v. Clement, 18¢. 

2. Where thefacts and circumstances relied on as corroborating 
the evidence of the purchaser’s deciarations, are unsatisfacto- 
ry and susceptible of various and contradictory conclusions, 
(some of which are consistent with the defendant’s claim,) 
they will not be deemed sufficient to establish the trust. 
Ibid. 

8. To convert a purchaser who takes a deed absolute on its face 
into a trustee for another, it must be alieged and proved thet 
the clause of redemption or the declaration of the trust was 
omitted either through ignorance, mistake, fraud or undue ad- 
vantage, and this must be established, not merely by proofs 

of declarations, but of facts and circumstances, dehors the 

deed, inconsistent with the idea of an absolute purchagé. 

Briggs v. Morris, 193. 
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4. Where land and negroes had been conveyed by deeds, abso- 
lute upon their fece, to 2 brother-in-law of the bargainor, and 
to a bill, seeking to convert such conveyances into a trust, 
the defendant answers evasively and L unsatisfuctorily as to the 
mode of payment made by him, and it appears that he had 
recognized such trust by conveying a large portion of such 
property, 2ccording to the terms of the trust insisted on, and 
had taken reccipts, and done other acts inconsistent with an 
absolute conveyance, and where it also appeared that the bar- 
gainor was we ak in inte! lect, and subject to be controlled by 
the bargaiace, and was deceived and imposed on by him as 
to the nature of the conveyances, a Court of Equity will de- 
clare the existence of the trust, and will hold the defendant 
toan account. Land v. Pigford, 1595. 

5. A decd, absolute on its face, will } be declared a trust where 
a parol atreement has been proven to that eflect, accompanied 
with cireamstances, deers the ceeds, inconsistent with the idea 
of an absolute purchase. Tuyior y. Zuylor, 246. 


RELEASE. 
See Derp, 1. 


REVIEW. 
See Practicz, 1. 


SEQUESTRATION 
See Insuncrion, 9. 


SLAV. 
See Bequests, &c., 2. Emancrratroy, 1, 2. 


SURRENDER OF A DEED. 
See Junispictiox, 1. 


SPECIFIC PERFORMANCE 

Where A had agreed, onstttonalty with others, to subscribe a 
certain gmount to the stock of an incorporated company, and. 
B and C agreed with him in writing, if he would do so uncon- 
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ditionally, they would each take one-fourth of such stock off 
of his hands by subseribing for it in their own names, and A 
afterwards made such subscription absolutely, eld, that 
equity would decree the specific performance of such agree- 
ment. Austin v. Gillaspie, 261. 


See JurispicTion, 4. 


TRUSTEE. 
See ApministraTor, &c., 1, 2. 


WASTE. 
See Insuncrioy, 5. 


WILLS, CONSTUCTION OF—PROFITS—SURPLUS, &c. 


1. In the construction of a will, in order to arrive at the inten- 
tion of the testator, a word will be supplied when the sense 
of the clause in question, as collected from the context, 
manifestly requires it. Dew v. Barnes, 150. 

2. A bequest to four grandchildren, the children of a deceased 
son, which is contained in a, clause, giving off the whole per- 
sonality to the children and grandchildren of the testator, 
shall be construed to be per capita, and not per stirpes, there 
being nothing in the will to show that the testator meant dif- 
ferently. Cheeves v. Bell, 234. 

8. Where the main object of a testator, appeared to be to pro- 
vide a home and maintenance for his infant children, and for 
that purpose, directed that his plantation should be kept up 
under the care and supervision of his widow, and such object 
was likely to be defeated by the death of the widow, and by 
distribution of most of the slaves, under another clause of the 
will, whereby the farm became ruinous and unprofitable, and 
it appearing to the court, that the intcrest of all persons inter- 
ested in the land, would be greatly promoted by a sale of the 
premises, especially that of such of his children as were still 
infants, a decree for a sale will be made. Hinton v. Pow- 


ell, 230. 
* 
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4. After disposing of his personal estate to his wife and chil- 
dren, the divisor proceeds to give to his wife, during her life 
or widowhood, the dwelling house and several fieids, and pro- 
vides that at her death or marriage, it shall “return to the 
common stock,” and then cone these words, “I do further will 
that my children, William Givens, Robert Givens, Margaret 
Pardue, and the surviving children of my son Samuel Givens, 
and Jane, the widow of my son ‘chn; an‘ her children, James 
Givens, George A. Givens, and Tabitha Givens, the widow of 
my son Allen Givens, do settle on, and abide on any part of 
my lands that is unoccupied, se as hot to interfere with the 
premises of those now residing en the land: and any of the 
above named children who shell not settle ‘on my land, or 
those now settled that will not remain on said land, bat will 
remove off and leave the sama, ther the premises shall revert 
back and be for the use and benefit-of these who may still 
remain and live on the said premises, and in no case shall 
any of the aforesaid cliidren, or their lawful representatives 
have the right to sell, alien or transfer any of my lands, for 
if any of my heirs will not live end abide on the said land it 
shall then remain and be for the sole benefit of those of my 
heirs who may, and will abide, remain and cultivate the same.” 
Held, that these werds conveye'l a fee simple to the persons 
named, and that the children of the deceased sons and 
daughter, teok es 2 class, and ‘that the words cf restraint up- 
on alienation end requiring residence, were void, also, that 
the deceased sons are to be included, in the class, with their 
children. Pardue v. Givens, 307. 

5. Slaves were bequeathed to J. B. and S. B., his wife, “for 
and during their joint lives, and to the survivor for life, and 
upon the death of the said J. B. and S. B., to their children, 
‘to be equally divided between them, or the survivor of them, 
their heirs and assigns forever.” J. B. and S. B., had three 
children at the death of the testator, two of whom died without 
issue in the lifetime of 8. B., the surviving life tenant, and the 
‘third was living at the time of her mother, S. B.’s death: 
Held, that this surviving child was entitled to the whole in- 
ter@st in the legacy. Biddle vy. Hoyt, 159. 
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6. Where a testator leaves his plantation, his slaves, his stock, 
and farming implements to his widow, with a request that she 
shall carry on the farm and support the children out of the 
profits, but in case she married the will provides that the 
whole property shall be sold, and the proceeds of the sale 
divided between her and the children, the will making uo dis- 
position of 2ny surplus that might accrue during her widow- 
hood, it was eid that such surplus shall go to the second 
husband. Anderson v. Arrington, 215. 


WIFE'S CHOSES IN ACTION. 
See HusBanpD AND WIFE, 2. 








